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STATEMENT COF | SSUES

Dd the prosecutor's argunent on tailored
testinony coupled with the trial court's
response violate the defendant's state and

federal constitutional rights to a fair trial?

Dd t he court's erroneous char ge on
consciousness of qguilt create a substantial

risk of a mscarriage of justice?

Dd the trial court's erroneous instructions
on the elenment of intent on the attenpted
mayhem charge create a substantial risk of a

m scarriage of justice?



STATEMENT OF THE CASE

The defendant was conplained against in the
Wrcester District Court on charges of being a
di sorderly person, assault and battery of Thonas
King, assault by neans of a dangerous weapon of
Thomas King, and assault with intent to mai m Thomas
Ki ng. Al of the charges arose from an incident
that occurred in the wearly norning hours of
Septenber 29, 1992 in and near the Wnners Circle
Bar on Shrewsbury Street in Wrcester. A probable
cause hearing was held before the Honorable Judge
Raphael son on January 20, 1993. Judge Raphael son
found probable cause on the disorderly person
charge, but found no probabl e cause as to the other
char ges.

Subsequent | y, a grand jury sitting in
Worcester County returned four indictnments against
t he defendant M chael El berry. 1Indictnent nunbered
93-01351 charged Elberry with being a disorderly
per son. | ndi ct ment nunbered 93-01352 charged him
with assault and battery of Thomas  Ki ng.
I ndi ctment nunbered 93-01353 <charged him wth
assault of King by neans of a dangerous weapon, a
bottle. I ndi ct ment nunbered 93-01354 charged him

wth assault of King with intent to mim or



disfigure by attenpting to put out or destroy
King's eye or eyes. See Indictment, A-7.

The case was tried before the Honorabl e Judge
Tooney and a jury from June 28, 1993 to July 2,
1993. At the conclusion of the Commonweal th's case
the court allowed the defendant's notion for a
required finding as to the assault by neans of a
dangerous weapon i ndictnent. The jury returned
guilty verdicts on the remaining indictnents.

On July 15, 1993 the court sentenced the
defendant to confinement at M Concord for a
period of ten years on the assault with intent to
maimindictment. On the two other indictnents the
def endant was sentenced to concurrent periods of
one year of probation from and after the sentence
of confinenent. The trial court, on defendant's
noti on, stayed the sentences pendi ng appeal. The
defendant tinely perfected his appeal to this

Court.



STATEMENT OF THE FACTS

The Commonwealth called six wtnesses at
trial. The prosecutor conceded in his closing
argunent "that they all saw things a little bit
differently.” See Tr.5:1233. Five of the six
W t nesses were part of a group of nmen that went to
the Wnners Circle bar regularly and were friends.
See Tr. 3:749.

Christina Mann testified that on Septenber 28,
1992 she was eighteen years old and worked as a
waitress at the Gound Round in Shrewsbury.
Tr.1:139, 148. She worked the night of Septenber
28, 1992 and then went to the Wnners Crcle bar
with a co-worker, Alice Arsneault. Tr.1:139-40.
About fifteen mnutes after she arrived she heard
an argunent between the bartender and the
defendant. Tr.1:140-41. It cooled down, and then
there was nore yelling; soneone told the defendant
to sit down. Tr.1:141-42. It started getting
| ouder and she observed the defendant holding a
beer bottle by its neck. Tr. 1:142. He then hit
the pole with the bottle, and she was cut with a
bit of flying glass. Tr. 1: 143- 44. She screaned
and covered her eye; soneone cane over and told her

it was just a little cut. Tr.1:144. She left with



her friend, and went to a hospital where she
received stitches. Tr.1:147.

Thomas King testified that he was a detective
wth the Westboro Police and worked the 3:00 p.m
to 11:00 p.m shift on Septenber 28, 1992.
Tr. 2: 186. On his way hone he was paged on his
beeper and advised to pick up sone evidence at the
University of Massachusetts. Tr. 2: 187. After
doing so, he went to the Wnners Circle where he
knew the bartender, Jeff Schlener. Tr.2:187. He
arrived about 12:30 a.m Tr.2:188. He had two
vodka drinks. Tr.2:188.

Shortly after his arrival he saw Schlener
havi ng a disagreenent with t he def endant .
Tr.2:188-89. The defendant was cursing. Tr.2:189.
He started wal king over to the defendant and Mtch
DePasqual e stopped him Tr. 2:189. The def endant
swore at him and asked him to step outside.
Tr. 2:190. He wal ked away, told the defendant he
woul dn't waste his time, and then sat down.
Tr.2:190. The bar then quieted down. Tr.2:190.

Later, the defendant junped up, yel | ed
sonmet hing, and snmashed a beer bottle. Tr.2:191.
He then held the jagged edges in front of him
waving it in the direction of Schlener and the rest

of the patrons. Tr.2:192. He observed that one



woman had her hand to her face and was bl eeding.
Tr. 2: 194. The defendant turned and ran out the
door, and he ran after him Tr.2:195.

The defendant ran about fifty yards, stopped,
and turned. Tr. 2:197. He told the defendant he
had hurt a lady in the bar and that he wasn't going
anywhere until the police arrived. Tr.2:199. The
defendant then took a few punches at him all of
whi ch he bl ocked, but one. Tr.2:200. He grabbed
the defendant and tried to restrain his arns.
Tr. 2: 201. The defendant got one arm free and
jamred his thunb into his left eye. Tr. 2:201.
Feeling blinded in the eye, King said he knocked
the defendant to the ground. Tr. 2:202. The
defendant jamred his .thunb back into the sane eye
and kept pushing it in. Tr.2:202. At that point
Ki ng becane aware that people were behind him and
he asked them to hold the defendant wuntil the
police arrived. Tr.2:202. He then rolled off the
defendant, and found vitreous fluid and blood
comng out of his eye. Tr.2:203. Two individuals
cane by and took him to Menorial Hospital.
Tr.2:203. He had a cut on his eyeball. Tr.2:203-
04.

Richard Taraskiew cz testified that he

observed the defendant giving the bartender a hard



tinme. Tr. 3:493-94. He was sitting next to King
and he nmade a comment about it to King. Tr.3:494.
He then got up and went to the bathroom Tr. 3:494.
Wile in the bathroom he heard King tell the
defendant he should I|eave, and the defendant
responded that they should go outside and fight.
Tr. 3:494. Wien he got out of the bathroom King
sat next to himagain. Tr.3:494.

Sonme tinme |later, the defendant broke a bottle
against the pole and sonme glass struck a woman.
Tr. 3: 495. The defendant backed out of the bar
hol di ng the neck of the bottle to protect hinself.
Tr. 3: 495. King and the rest of them then went
outside. Tr.3:495. He saw King and the defendant
paired off, jogging back and forth. Tr. 3: 497.
They worked their way down to Harpies Auto Parts.
Tr. 3:497.

The defendant threw the first punch, and then
King and the defendant got into a westling match.
Tr. 3: 498. They went to the ground. Tr. 3: 499.
Taraskiewi cz said he then advanced, and saw the
defendant put his finger in King's eye. Tr.3:500.
The fight then started to swing in the defendant's
favor, and he and others junped in to stop it.

Tr. 3: 501.



When King got up, he saw bl ood com ng out of
King's eye. Tr.3:501. A car pulled up, and the
two nmen in it offered to bring King to the
hospi tal . Tr. 3:501. He, Dennis O Connor, and
Mtch DePasquale restrained the defendant by
hol di ng hi mdown.  Tr. 3:501-02.

Jeffrey Schlener testified that he was a
bartender and was working at the Wnner's Grcle at
the time of the incident. Tr. 3:579-80. The
def endant canme in about 12:50 a.m  Tr.3:582. He
made a coment to the defendant about his being
opi nionated and the defendant got nad. Tr. 3: 584-
85. The defendant was swearing at him King got
up, wal ked over, and told the defendant to | eave.
Tr. 3: 585. The defendant told King he should take
hi m out si de and beat himup. Tr. 3:586. Schl ener
said he told King to slide over because it appeared
that the defendant was cal mng down, and Ki ng went
back to his seat. Tr.3:586.

Three or four mnutes |ater he heard a crash,
and glass was flying. Tr.3:587. The defendant had
t aken a beer bottle and smashed it. Tr.3:587. One
of the girls got cut and yelled. Tr. 3: 588. The
def endant ran out the door. Tr.3:588.

Schl ener said he went and checked on the girl.

Tr. 3:591. King went out the door, and seconds



| ater Donnie Wne, Richard Taraskiewi cz, and Dennis
O Conner followed. Tr.3:592-93. Wen he went out
he saw King going to tackle the defendant, and the
defendant threw a punch. Tr. 3:594. The ot her
three who had left the bar were right around them
Tr. 3: 594. Wne cane running back to him and told
himKing hurt his eye. Tr.3:595. He then called
t he police. Tr. 3: 595. When the police cane the
def endant stood up, and he looked a little dazed.
Tr. 3:597.

Mtchell DePasquale testified that he was a
nursing assistant and had been enployed as a door
man at the Wnners Circle. Tr.3:678-79. He had
about four or five beers that night. Tr.3:697. He
heard a yelling match between the defendant and
King. Tr.3:697. King wal ked around the bar toward
the defendant. Tr.3:700. DePasquale said he then
stood in front of King and told himto go back to
his seat. Tr.3:701.

About fifteen mnutes later he heard a beer
bottle break, and saw the defendant standi ng next
to the bar scream ng sonething. Tr.3:703-04. He
observed a woman holding her face, and the
def endant headed out of the bar. Tr. 3: 706. He

paid attention to the woman for the next few



m nut es. Tr. 3:707-08. He then ran outside.
Tr. 3: 708.

He saw King and the defendant in a westling
match fifty yards up the street. Tr. 3: 709. They
were in a bear hug, they separated, they spoke, and
then they westled to the ground. Tr.3:711. King
got up and wal ked away. Tr.3:712. DePasquale said
he then helped restrain the defendant until the
police arrive. Tr.3:714. He observed that King had
bl ood pouring fromhis eye. Tr.3:715.

Dennis O Connor testified that he was a
radi ographi ¢ technol ogi st. Tr. 3: 747. He was at
the Wnners Crcle when the defendant cane in and
started an argunent with the bartender. Tr. 3:748.
King got up, approached the defendant, and asked
him to cal m down. Tr. 3:749-50. Sone tinme |ater
t he def endant smashed a beer bottle against a pol e,
and everyone stood up. Tr.3:750, 752. One of the
wonen had her hand over her head, and the defendant
left the bar. Tr. 3: 753. King foll owed him out,
and then others left. Tr.3:754. He saw King and
the defendant facing each other in the street
having a heated argunent. Tr. 3: 755- 56. They
tussled and westled to the ground. Tr.3:756. He
sprinted up the street and when he got to where

they were, King was holding his eye. Tr. 3: 756.

10



There was blood com ng out of his eye. Tr.3:756.
He and two others restrained the defendant.
Tr. 3: 756- 57.

The defense called four w tnesses.

John Hayes testified that he was twenty-two
years old and was enployed in the carpet cleaning
busi ness. Tr.4:858. On the night in guestion he
was with his best friend Mark Pinkham and they
decided to go to the Wnners Circle for last call.
Tr.4:903-04. As they were driving down Shrewsbury
Street he saw one person on the ground wi th perhaps
t hree peopl e holding himdown. Tr.4:906-07.

When Pinkham parked in front of the bar the
doorman ran up and spoke to him Tr. 4:9009. The
doorman then hel ped a person who had his hand over
his left eye into the car. Tr.4:910, 912. Hayes
said he told the person to keep his hands out of
his eye, that it would nmake it worse. Tr. 4:913.
They then drove to the hospital. Tr. 4: 915. The
person seened i ntoxicat ed. Tr. 4:917. The person
told them he thought he got poked in the eye.
Tr.4:918. The person was not bleeding. Tr.4:935.

Gerald Perma testified that he was a Worcester
Police Oficer. Tr. 4: 967. On the night in
question he was working the 11:00 p.m to 7:00 a.m

shift. Tr. 4:969. He received a call at about

11



1:47 a.m and responded to the Wnners GCircle.
Tr.4:969. He observed the defendant on the ground
with several people around him  Tr. 4:974. O her
officers arrived at the sane tine, and the
def endant was handcuff ed. Tr. 4:976. He had
conversation wth Schlener. Tr. 4: 976. The
def endant had sone  scratches and  Dbrui ses.
Tr. 4: 988. He interviewed King; King wasn't drunk
and his eye was bl eeding. Tr.4:995.

The defendant testified that he was forty-two
years ol d, married, and lived 1in Wrcester.
Tr.4:1007. He said that he owned Mul cahy's Barroom
in Worcester for nine years, and had been out of
busi ness about three nonths on the night of the
i nci dent . Tr. 4:1008. Prior to owing the bar he
had worked as a CPA.  Tr.4:10009.

The defendant said that he arrived at the
Wnners Circle at about 1:30 a.m Tr.4:1012. He
'ived around the corner. Tr.4:1024. Schl ener nmade
fun of himfor ordering the cheap beer. Tr.4:1026.
Shortly thereafter Schlener pointed out that the
defendant's bar was closed in a ridiculing fashion.
Tr. 4:1029- 30.

The defendant responded in kind and Schl ener
got wupset and turned red. Tr. 4:1032. Schl ener
than had a conversation wth King. Tr. 4:1032- 33.

12



King and two other nen got up, and King was yelling
that he was going to give the defendant a beating.
Tr.4:1033, 1035. As King and the others got cl ose,
t he defendant got off his bar stool. Tr.4:1036. A
heated yelling match foll owed. Tr. 4:1038. The
defendant told King if he wanted to fight they
shoul d go outside and fight one on one. Tr.4:1038.

Sone other patrons got between them and got
King out of the area, but one of the other nmen who
had conme over with King grabbed the defendant and
pushed hi mbackwards. Tr.4:1039. The bottle broke
while he was westling with that man. Tr. 4:1039-
40. \Wen he freed hinself, he got out of the bar.
Tr. 4:1040. He ran towards his house with people
followng right behind him  Tr.4:1043.

He was football tackled, and then several
people got on top of him Tr.4:1049. He used his
hands and legs to try and escape, but within a
mnute he was conpletely subdued. Tr. 4:1050.
Taraskiewicz had his boot on his neck and was
appl yi ng pressure. Tr.4:1052-53. Ki ng canme over
and gouged his right eye wth his finger.
Tr. 4: 1056.

After he was arrested, the police took himto

the hospital. Tr. 4: 1059. After he was rel eased

13



from custody he went back to the hospital.
Tr. 4:1062.

Jeannette Elberry testified that she was a
teacher in the Wrcester Public Schools and was
married to the defendant. Tr.5:1157-58. On
Septenber 29, 1992 at about 2:00 p.m she went to
the courthouse, and then left with the defendant.
Tr. 5:1159-60. She observed injuries on himthat
included an elbow injury, facial bruising, and a
heel mark on his neck. Tr.5:1160. Later that
evening she took pictures of the injuries.

Tr.5:1161.

14



ARGUVENT

THE DEFENDANT' S STATE AND FEDERAL

CONSTI TUTTONAL RIGHTS TO A FAIR TRI AL WERE
VI OLATED BY THE PROCSECUTOR' S ARGUMENT ON
TAILORED TESTITMONY AND THE TRI AL COURT' S
RESPONSE.

The sequestration order in the case at bar
precipitated sone controversy, with the fore-person
of the jury informng the trial court through a
court officer that two jurors believed that a key
defense witness had listened to the testinony of
ot her witnesses. See Tr.4:860-62. After hearings
and inquiry one juror was actually excused. See
Tr. 4:862-901. In his <closing argunment the
prosecutor, pandering to the jury's heightened
concern about sequestration, decided to revisit
t hat thene.

"D d any of them rehearse their

testinmony? D d any of themgo over their

testinmony with any one else? Dd any of

them have the opportunity? Dd any of

the wi t nesses have the opportunity to see

exactly how every other witness testified

in this case and then tailor their

testinony to that evidence? Sone of you

are shaking your heads. One person did,

one witness did, one wtness saw every
other person testify, the defendant

(pointing).

And then he takes the stand and t hen
he tells you this story." Tr.5:1234.

The defendant objected to this portion of the
prosecutor's argunent. Tr.5:1243. The trial judge

denied a mstrial, see Tr.5:1244, and gave a

15



"curative" instruction, see Tr.5:1259. However,
while the curative instruction did informthe jury
that the defendant had a right to be present at his
trial, it also inforned the jury that the thrust of
t he prosecutor's argunment was correct, inviting the
jury to consider this factor in assessing
credibility.

A defendant's presence at his own felony trial
in this Comonwealth represents a mx of
constitutional rights and obligations. The
defendant has a state and federal constitutional
right to be present at critical stages of his case

such as the trial. See Taylor v. United States,

414 U. S. 17 (1973); Commonweal th v. Robi chaud, 358

Mass. 300, 302 (1970).. It is equally clear that a
def endant released on recogni zance can only waive
this right in a felony case at his own peril. See
Rule 18(a)(2) of the MR Cim P. (permtting
wai ver in msdeneanor cases); GL.c. 276, 882A

(rmaking bail junmping a crine); Illinois v. Allen,

397 U S 337 (1970) (wai ver by obstreperous
conduct). The defendant in the case at bar did not
sinply choose to be present, he was required to be.

The order of presentation of evidence during
the course of the trial also represents a mx of

constitutional rights and obligations. The

16



defendant in the case at bar did not choose to put

on his case after the Cormonweal th put on its case;

he had no choice in the natter. Qur system
requires the Coormonwealth to proceed first, see for
exanple Rules 24 and 25 of the MR Cim P., a
requirenent dictated by the basic constitutional

principles that are the foundation of the Anmerican
nodel of crimnal justice - the presunption of

i nnocence, the right to remain silent, and the
burden of proof.

In the case at bar the prosecutor's argunent
was an inproper conmment on both the defendant's
trial obligations and constitutional rights.

The defendant was obligated to be present at
his trial and to allow the Comobnweal th to present
its case first. A prosecutor's argunent that the
jury should draw i nferences agai nst a defendant who
did nothing but behave properly in the courtroomis

I npr oper. Commonweal th v. Young, 399 Mass. 527,

530 (1987). Before arguing that sonmething a
defendant did in the courtroom other than testify,
gives rise to an adverse inference, the prosecutor
must first obtain the trial judge's approval. 1d.
at 532. Here, the prosector did not seek the trial

court's approval.

17



The defendant also had a constitutional right
to be present, and a constitutional right to remain
silent until the defense determ ned that he should

testify. See Brooks v. Tennessee, 406 U.S. 605

(1972). A prosecutor may not comment on the
defendant's state or federal constitutional right

toremainsilent. See Commopnwealth v. Kowal ski, 33

Mass. App. C. 49, 54 (1992).

In the case at bar, the jury was confronted
with a classic credibility issue between the
Commonweal th's wi tnesses and the defendant; and,
t he prosecutor's inproper argunent reflected on the
defendant's credibility. Thus this case cannot be

di stinguished from Commonwealth v. Person, 400

Mass. 136 (1987), where simlar objected to
comments resulted in reversal.
1. THE TRIAL COURT'S CHARGE ON CONSClI QUSNESS OF

I LT ITED A UBST. AL RISK A
M SCARRI AGE OF JUSTI CE.

At least two of the three charges remaining
agai nst the defendant when the case went to the
jury concerned activity alleged to have occurred
after the defendant left the bar. As to the third,
the disorderly charge, a review of the record does
not clarify exactly what conduct the Comonweal th

bel i eved constituted the crine alleged.

18



In his charge to the jury the trial judge
visited the issue of the defendant's "flight" from
t he bar.

Let ne instruct you that you have heard
evidence here suggesting that t he
def endant may have fled fromthe Wnners
Crcle fromfear or to avoid apprehension
for the offense for which he is now on

trial. If the Commonwealth has proved
that the defendant did — don't forget
this is your call, all of these fact
guestions are your call. If the

Commonweal t h has proved t hat t he
defendant did flee fromthe restaurant in
order to avoid apprehension for the
of fense for which he is now on trial or
for any particular offense for that
matter, you are permtted to consider
whet her such action indicate feelings of
guilt by the defendant, and whether, in
turn, such feelings of guilt mght tend
to show actual guilt on the charges. You
are not required to draw such inferences,
you don't have to, you are not conpell ed
to by the law " Tr.5:1267.

It is inappropriate to give a charge on
consci ousness of guilt based on flight if there is

no evidence of flight. See Commonwealth v. Brown,

414 Mass. 123, 126-27 (1993). The effect of
erroneously admtted evidence or argunent on
consci ousness of guilt cannot be overestimated, see

Commonweal th v. Cobb, 374 Mass. 514, 521 (1978),

and an erroneous jury charge has the sane
prej udicial inpact. Here, the trial court turned
the crinme-flight-guilt equation inside out; flight-
crime-guilt is not an equation recognized by the
crimnal jurisprudence of this Comonwealth.

19



The defendant failed to object to this charge.
The defendant asserts that this issue nust be
addressed on appeal since (1) counsel's failure to
save his rights denied him his state ana federa
constitutional rights to the effective assistance

of counsel, see Commpnwealth v. Saferian, 366 Mass.

89 (1974), and Strickland v. Washi ngton, 466 U. S.

668 (1984); and (2) the instructions given raise
serious questions as to the accuracy of the

verdi ct, see Commonwealth v. Freenman, 352 Mass. 556

(1967). Under both tests, the prejudice inquiry
focuses on the extent to which confidence in the
outconme has been undermned by the error. The
defendant asserts that given trial counsel's
presentation, a reasonably conpetent attorney would
have saved his rights to the charge discussed
above. The defendant further asserts that he was
seriously prejudiced by trial counsel's failure to
do so.

[l ITHE TRI AL COURT' S | NSTRUCTI ONS ON ASSAULT W TH

CREATED A SUBSTANTTAL R SK OF A M SCARRI AGE OF
JUSTT CE.

The alleged victim Thomas King testified that
the defendant jammred his thunb into his left eye

and kept pushing it in. From this evidence the

20



jury could arguably conclude that the defendant had
the intent to put out or destroy King' s eye.
However, King's claimwas a matter of great dispute
at trial. H's hospital record, introduced as
Exhi bi t 18, indicated a superficial I njury,
al t hough King described it as a cut on his eyeball.

King and other Commonweal th wi tnesses cl ai ned
the eye was bleeding; but John Hayes, who hel ped
take King to the hospital said that the eye was not
bl eedi ng. No w tness described the touching of
King's eye as King did; Hayes said that King told
hi m he had been poked in the eye.

GL.c. 265, 815 crimnalizes an assault with
intent to maimor disfigure "in any way described
in the preceding section.”" The preceding section,
the nmayhem st atue, has two Dbranches. See

Commonweal th v. Robinson, 26 Mass. App. C. 441,

445  (1988). The first branch specifically
enunerates acts of mayhem the second branch
provides a nore general category of injuries when
commtted with a dangerous weapon, substance, or
chemcal. See GL.c. 265, 814. Since no dangerous
weapon was used in the case at |Dbar, t he
Commonwealth was required to prove a "way
described" in the first branch of the myhem

statute. The Commonwealth chose "puts out or

21



destroys an eye", and indicated accordingly in its
indictnent. See Indictnent, A-7.
As a general rule a crine nust be proved as

char ged. See Commonwealth v. Gasso, 375 Mass.

138, 139 (1978). This proposition is clearly
violated when the variance between the jury
instructions or proof and the indictnent concerns
an elenent of the offense. See and conpare,

Stirone v. United States, 361 U S. 212, 218-19

(1960), and Commonweal th v. Hobbs, 385 Mass. 863,

869-71 (1982). If the defendant did not intend to
put out or destroy King's eye, he was not guilty as
char ged. But the trial court totally elimnated
this element from the jury's consideration. The
trial court instructed as follows:

"Here t he def endant nmust have

specifically i nt ended to maim or

di sfigure Thomas King. The word nmai mhas

no technical neaning, and should be

construed in its plain and ordinary

sense. It has been defined nore wildly

[sic] as neaning to disable, to wound, or

cause bodily disfigurenment to the body."

Tr.5:1281.

No nention was ever made of the Commonweal th's
all egation that the defendant intended to put out
or destroy King's eye, as if that allegation was
mere surpl usage. Thus on the instructions given,
the jury was free to conclude that the defendant

was guilty of assault with intent to maimif the



defendant specifically intended to wound King in
the eye or any other part of King's body. Thus for
exanple, if the jury believed that the defendant
poked King in the eye intending to cause a
superficial laceration, the injury that actually
occurred, it was obligated to convict. The charge
given seriously prejudiced the defendant's rights
to fair trial on this indictnent. The def endant
failed to object to this charge. For the identical
reasons di scussed in Secti on I, supr a,
i ncorporated here by reference, this issue should

be addressed.
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CONCLUSI ON

For the foregoing reasons the defendant's
convictions should be reversed, and the case

remanded to the Superior Court for a new trial.

Respectful ly submtted,
By his attorney,

Robert L. Sheket of f
SHEKETOFF & ROVAN
84 State Street
Bost on, MA 02109
(617) 367-3449
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ADDENDUM

The Fifth Anmendnent to the United States
Constitution provides:

No person shall be held to answer for a
capital, or otherwi se infanobus crine,
unl ess on a presentnent or indictnment of
a Gand Jury, except in cases arising in
the land or naval forces, or in the
Mlitia, when in actual service in tine
of War or public danger; not shall any
person be subject for the sane offence to
be twice put In jeopardy of life or |inb,
nor shall be conmpelled in any crimna

case to be a witness against hinself, nor

be deprived of life, l'i berty, or
property, w thout due process of |aw, nor
shall private property be taken for

public use w thout just conpensation.

The Sixth Anmendnent to the United States
Constitution provides:

Inall crimnal prosecutions, the accused
shall enjoy the right to a speedy and
public trial, by an inpartial jury of the
State and district wherein the crine
shal |l have been committed; which district
shal | have been previously ascertained by
law, and to be inforned of the nature and
cause of the accusation; to be confronted
with the witnesses against him to have
compul sory process for obt ai ni ng
w tnesses in his favor, and to have the
assi stance of counsel for his defence.

The Fourteenth Amendnent to the United States
Constitution provides in relevant part:

No state shall make or enforce any I|aw

which shall abridge the privileges or

immunities of citizens of the United
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States; nor shall any State deprive any
person of life, liberty or property,
wi t hout due process of law, nor deny to
any person within its jurisdiction the
equal protection of the |aws.

Article XIl of the Declaration of Rights provides:

No subject shall be held to answer for
any crinmes or offense, until the sanme is
fully and plainly, substantially and
formal |y, described to him or be
conpel led to accuse or furnish evidence
agai nst hinself. And every subject shall
have a right to produce all proofs, that
may be favorable to him to neet the
W t nesses against him face to face, and
to be fully heard in his defense by
hi msel f, or his counsel, at his el ection.
And no subject shall be arrested,
i npri soned, despoiled, or deprived of his
property, immunities, or privileges, put
out of the protection of the law, exiled,

or deprived of his life, Iliberty, or
estate, but by the judgnent of his peers,
or the law of the |and. And the

| egi sl ature shall not make any |aw, that
shal | subject any person to a capital or
i nfamous puni shnent, excepting for the
governnment of the arny and navy, w thout
trial by jury.

MG L.c. 265, 814 provides:

VWhoever, wth malicious intent to mai mor
di sfigure, cuts out or mains the tongue,
puts out or destroys an eye, cuts or
tears off and ear, cuts, slits or
mutil ates the nose or lip, or cuts off or
disables a linb or nenber, of another
person, and whoever is privy to such
intent, or is present and aids in the
comm ssion of such crime, or whoever,
wth intent to maim or disfigure,
assaul ts another person with a dangerous
weapon substance or chem cal, and by such
assault disfigures cripples or inflicts
serious or permanent physical injury upon
such person, and whoever is privy to such
intent, or is present and aids in the
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comm ssion of such crineg, shall be
puni shed by inprisonnment in the state
prison for not nore than twenty years or
by a fine of not nore than one thousand
dollars and inprisonnment in jail for not
nore than two and one half years.

MG L.c. 265, 815 provides:

Whoever assaults another with intent to
commt nurder, or to maim or disfigure
his person in any way described in the
precedi ng section, shall be punished by
I nprisonnment in the states prison for not
nore than ten years or by a fine of not
nore than one thousand dollars and
inmprisonment in jail for not nore than
two and one half years.

27



2.

APPENDI X TABLE OF CONTENTS

Docket Entri es.

| ndi ct nent s.

Page
A-2
A-5



COMMONVWEALTH OF NMASSACHUSETTS
WORCESTER SUPER CR. COURT
CR M NAL DOCKET
WOCRI3- 00135 As of 03/ 22/ 94

Commonweal th v El berry, Mchael G

ENTRY DATE 03/ 04/ 93 CASE STATUS dappen D sposd: appeal pending
STATUS DATE 07/ 15/ 93 SESSI ON 1 Oim1l (204 Wrcester)
RETURN DATE 03/ 17/93 CASE RGN | | ndi ct ment

LEAD CASE JURY TRI AL PUBLIC VI EWY
Tracking Infornation e
TRI AL DLN DATE 03/17/94 [E DLN STATUS DATE 03/05/9
CQUSTQDY STATUS DANCER VWEAPON | LLEGAL SUBST
PRI R RECCRD SCO AL R SK

NUM COFFENSE  COCDE | NDI CTMENT LOCATI ON STATUS DATE

001 09/29/92 272:053.] WODA93- 00135 Wor cest er dguve 07/ 02/ 93
D sorderly person

002 09/29/92 265:013A 2 WODA93- 00135 Worcester dguve 07/ 02/ 93
Assault & battery

003 09/29/92 265:015B: b WODA93- 00135 Worcest er dnotgufi  07/01/93
Assaul t, dangerous weapon

004 09/29/92 265:015.1>  WIDA93-00135 Wircester dguve 07/ 02/ 93
Assault, intent to naim

Plaintiff
Commonweal t h
Active 03/04/93

Def endant

M chael G H berry

370 Gak Street
Shrewsbury NA 01545
DOB: 02/ 08/ 52

SSN  016-42-4647
Active 03/04/93 Notify

***  DOCKET  ***

DATE PAPER ENTRY

03/ 04/ 93 1.0 Indictnent returned

03/ 05/ 93 Summons for arrai gnnent i ssued _

03/ 17/ 93 Plea of not guilty - tame bail - $500.00 w out Prej.(Travers,

03/ 17/ 93 Bai | satisfied: $500. BBI2261, Surety: Jeannette E berry 370
St, Shrewsbury, Ma. Bail returned 7/15/93, Check #130, ($500)
BB* 2261

03/17/93 Commttee for Public Counsel Services appointed
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DATE

03/ 31/ 93
06/ 28/ 93
06/ 28/ 93
06/ 29/ 93
07/ 01/ 93
07/ 01/ 93
07/ 01/ 93
07/ 02/ 93
07/ 02/ 93
07/ 02/ 93
07/ 02/ 93
07/ 02/ 93
07/ 02/ 93
07/ 02/ 93
07/ 15/ 93
07/ 15/ 93
07/ 15/ 93
07/ 15/ 93
07/ 15/ 93
07/ 15/ 93

07/ 15/ 93
07/ 15/ 93

07/ 15/ 93

COMONWEALTH CF NASSACHUSETTS
WORCESTER SUPER CR COURT
CR M NAL DOCKET

WOCR93- 00135 As of 03/ 22/ 94
Commonweal th v H berry, Mchael G Page
* oKk DOCKET
PAPER ENTRY
2.0 Pre-trial conference report, filed in court and

3.0
3.5

4.0

5.0

13.0 Deft files Motion for Stay of Sentence,

1pr oved(Travera, J.)
Deft files Motion to Sequester Wt nesses,

filed and ALLONED by
Agr eenent ( Tooney, J.)

Deft files Proposed Questions to Prospective Jurors, filed - S
Action on Mtion(Tooney, J.) _
Mttimus wthout bail issued - Bail Revoked( Tooney, J. ) B/ Wi ssu
Deft files (RE Of. #1,2, & 4) Mtion for a Required Fi nding
Not Quilty at the O ose of the Cormonweal th's Case, filed and
DENI ED (Tooney, J. _ _ o

Deft files (RE f. #3) Mdtion for a Required Fi nding of Not
Quilty at the Gose of the Commonweal th's Case, filed and
ALLO/\ED(Toorrey

RB of fense 3: O?wlty fi ndi ng( Tooney, J.)

Moti on (P#4) denle Renewed at Concl usi on of Case &

Deni ed( Tooney) _

Deft files Proposed Jury Instructions, filed and

DEN ED( Tooney, J.)

Mttinus wthout bail issued (Tooney, J.) B/ Wi ssued

RE offense It Quilty verdict

Sentence stayed until 07/12/93 (Tooney,J.)

RE offense 2: Qiilty verdict

RE offense 4: Qilty verdict _
Deft files Motion After Discharge of Jury (RE Of. #1), filec
in court.

Deft files Motion after Discharge of Jury (RE Of. #2), filec
in court.

Deft files Motion after D scharge of Jury(RE Of. #4), filed

court.
filed in court and
ALLONED $7,500. 00 Cash(Toonewy, J.)

Re offense lit Pl aced on Probation 1 yr.
#93- 0135- 4 gToomay J.)

Re of fense # M aced on Probation 1 yr., to run concurrent w
#93-0135-1 and to take effect fromand after
#93- 0135- 4( Tooney, J.)

Re of fense #3: Defendant Dscharged(Tooma , J.
Re offense #4: Bail set at $7,500.00 Cash wit

fromand after

?1 conditions tha

deft, have no contact with victimand no entry into any pouri
estab. (Tooney, J.)
Bai|l satisfied: $7,500.00 Cash - Surety: Jeanette M

A-3



DATE

07/ 15/ 93

07/ 15/ 93
07/ 15/ 93
07/ 15/ 93
07/ 22/ 93
07/ 22/ 93
07/ 22/ 93
07/ 15/ 93

07/ 15/ 93

09/ 07/ 93
12/ 30/ 93
02/ 09/ 94
02/ 23/ 94
03/ 02/ 94

COMMONVEALTH OF NASSACHUSETTS
WORCESTER  SUPER CR COURT
CR M NAL DOCKET

WOCR93- 00135 As of 03/22/94

Commonweal th v El berry, Mchael G Page
xox ok DOCKET Xk ok
PAPER ENTRY
Davi s- El bery, 370 QGak Street, Shrewsbury, BB#2431. _
Sentence i nposed: (RE Of. #4) - 10yrs. MC |. Concord, Cedit

13 days Chapter 279 Section 33A(Tooney,J.)

Victimwi tness fee $50.00 to be paid while incarcerated
Sent ence stayed pendi ng appeal (Tooney, J.)

Notice of appeal, filed in court.

Mot i on %P#log deni ed gTboney,J.é

14.0

Motion (P#l 1) denied (Tooney,J.

Mbtion (P#12) denied (Tooney, J. _

Court Reporter Ronald Francescone is hereby notified to prepare
3?Slggpy of the transcript of the evidence of 6/28/93 thru
Court Reporter Jane Esposito is hereby notified to prepare one
copy of the transcript of the evidence of 7/15/93 (Sentencing).
Deft files Motion to Revise and Revoke, fil ed.

Transcript received - 1 volune from Jane Esposito(Sentenci ng)
Transcript received - 5 volumes from Ronal d Francescone

Motion to Wthdraw and Affidavit in Support, filed.

Motion (P#16) allowed - See 3/1/94 entry of 2/28/94 letter from
t he def endant ( Tooney, J.)

15.0

16.0
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93 0135-1
Commonwealth of Massachusetts

WORCESTER, SS.

Superior Court Department of the Trial Court, holden at Wor cester,

within and for the County of Worcester, for the transaction of criminal business, on

the Eirst Monday of March

in the year of our Lord one thousand nine hundred and ninety-three

The Jurors for the Commonwealth aforesaid, on their Oath Present

THAT Michael G. Elberry
of Worcester in sad County of Worcedter,
on the twenty-ninth dey of September Inthe year o
our Lord one thousand nine hundred and ninety-two
in sad County of Worcedter,
at \¥r cest er

was a disorderly person,

bill.

AT = i
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93 0135-2
Commonwealth of Massachusetts

WORCESTBR, SS.

Superior Court Department of the Trial Court, holden at Wor cester,
within and for the County of Worcester, for the transaction of criminal business, on

the First Monday of March

in the year of our Lord one thousand nine hundred and
ninety-three

The Jurors for the Commonwealth aforesaid, on their Oath Present

THAT M chael G El berry

of Wr cest er in said County of Worcester,

on the twenty-ninth day of September in the year of
our Lord one thousand nine hundred and ninety-two

at Worcester in said County of Worcester,

did assault and beat Thomas King,

Foreman.

/"’"District A ttorney. %//7/4“(/
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93 0135-4

Commonwealth of M assachusetts

WORCESTER, SS.

Superior Court Department of the Trial Court, holden at Wor cester,
within and for the County of Worcester, for the transaction of criminal business, on

the First Monday of March
in the year of our Lord one thousand nine hundred and ninety-three

The Jurors for the Commonwealth aforesaid, on their Oath Present

THAT Michael G. Elberry
of in sad County of Worcedter,
twenty-ninth September
on the day of in tne ycar Of
our Lord one thousand nine hundred and ninety-two
a Worcester in said County of Worcester,

did assault Thomas King with malicious intent to maim or
disfigure, to wit: did attenpt to put out or destroy the eye or
eyes of the said Thomas King in violation of MG L. Chapter

265, Section 15.

A true hill.

Foreman.

1w District Attorney.

A-T7
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