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Attention: Civil Clerk's Office 

Re: Michael Elbery v. Patlin Enterprises, et al. Civil Action No.: 07-132 

Dear Sir/Madam: 

Enclosed for filing. please find the follovving: 

•	 Opposition to Defendant-in-Counterclaim's Motion to Dismiss 
•	 Memorandum in Opposition to Defendant-in-Counterclaim's IVlotion to Dismiss 
•	 Cross Motion to Amend PlaintitT-in-Counterclaim. Nicole Patlin Miller's Counterclaim 

(Pursuant to Sup. Ct. Rule 9A(b)(3) 

tlt Certi ficate of Service. 

Thank you for your attention. 

Very truly yours, 

LAW OFFICES OF 
CHRISTOPHER G. TlMSON, P.e. 
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cc:	 Daniel J. Finnegan. Esquire 
Nil'. & Mrs. Steve Patlin 



COMMONWEALTH OF MASSACHUSETTS 

FRANKLIN, ss.	 SUPERIOR COURT 
Docket No. 07-132 

MICHAEL ELBERY, 
Plaintiff/Defendant-in-Counterclaim 

Vs. 

JOHN D. SHEPHERD, BENJAMIN A. SHEPHERD, PATLIN ENTERPRISES, INC. 
LINCOLN LOGS, LTD., NIKKI PATLIN a/k/a NIKKI MILLER 

Defendants/Plaintiffs-in-Counterclaim 

MEMORANDUM IN OPPOSITION TO DEFENDANT-IN-COUNTERCLAIM'S
 
MOTION TO DISMISS
 

Now comes the Plaintiff-in-Counterclaim. Nicole Patlin and opposes the Defendant-in

Counterclaim's Motion to Dismiss. As grounds therefore. Plaintiff-in-Counterclaim states as 

follows: 

1.	 Tort of Outrageous Conduct 

Nicole Patlin Miller has served in conjunction with this Opposition a Motion to Amend 

her Counterclaim to re-name this Count "Intentional Infliction of Emotional Distress". 

A motion to dismiss for failure to state a claim does not lie unless, on the face of 

the pleading, the plaintiffs allegations. '.'lith all inferences drawn in the plaintiffs favor, do not 

state a set of facts which, if proved, would add up to a cause of action. Natick Auto Sales, Inc. v. 

Department of Procurement and General Services, 47 Mass.App.Ct. 625 (1999). When 

evaluating the sufficiency of a complaint pursuant to (a motion to dismiss) Mass. R. Civ. P., Rule 

12, the court must accept as true the well pleaded factual allegations of the complaint, as well as 

any inferences which can be drawn therefrom in the plaintifrs favor. Eyal v. Helen 



Broadcasting Corp., 411 Mass. 426 (1991); Kiley v. Raytheon Co., lOS F.3d 734, 735 (Ist Cir. 

1997). "The complaint should not be dismissed for failure to state a claim unLess it appears 

beyond doubt that the plaintiff can prove no set of facts in supp0l1 of his claim which would 

entitle him to relief." Nader v. Citron, 372 Mass. 96 (1997) quoting Conley v. Gibson, 355 U.S. 

41,45-46 (1957). A complaint is not subject to dismissal ifit would support relief on any theory 

of law. Whitinsville Plaza, Inc. v. Kotseas, 378 Mass. 85, 89 (1979). All inferences should be 

drawn in the plaintiffs favor, so as to do substantial justice. Ourfalian v. Aro MFG. Co., Inc., 31 

Mass. App. C1. 294 (1991). 

In order to present a cognizable claim for International Infliction of Emotional Distress, 

the plaintiff must plead: 

1) That the act or intended to inflict emotional distress or that he knew or should 
have known that emotional distress was the likely result of his conduct; 

2) That the conduct was "extreme and outrageous", was beyond all possible bounds 
of decency, and \vas "utterly intolerable in a civilized community"; 

3) That the actions of the defendant caused the plaintiff distress; and 

4) That the emotional distress was severe and of a nature that no reasonable man (or 
\'\Ioman) could be expected to endure". 

See, Simon v. Solomon, 385 Mass.9L 431 N.E.2d 556 (1982). 

Here, Plaintitf-in-Counterclaim has alleged that the Defendant-in-Counterclaim used 

such outrageous and abusive language of a sexual nature that no female should be expected to 

tolerate, and which caused her severe emotional distress. While PLaintitf-in-Counterclaim has 

alleged two incidents, it is not necessary that more than one incident be alleged. The debasing 

nature of the Defendant-in-Counterclaim's comments go to the very heart of the Plaintiff-in

Counterclaim's business life, married life, and well being as a human. The Court should not 

dismiss the claim at this early stage of the litigation. 
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II. Tortious Interference with Contractual Relations: 

It is not necessary for PlaintitI-in-Counterclaim to establish an existing contractual 

relationship with the third person. When the Defendant-in-Counterclaim bases his action on the 

Plaintiff-in-Counterclaim's procuring refusal to contract. See Mass. Practice Series, Rodman 

Prima Facie Case, Volume 34, c.26, §26.3. The plaintiff need only show: 

1. The plaintiff and the third person contemplated a contract; 

2. The defendant knew of it; 

3. That the defendant induced the third person not to deal with the plaintiff; and 

4. Plaintiff was damaged. Id. 

Thus, the plaintiff can establish his prima facie case on the basis that he was negotiating 

with the third party or the third party was negotiating with him. 

The Plaintiff-in-Counterclaim, Patlin Enterprises, Inc. has alleged that it had a business 

relationship with Amato. Patlin was delivering a Lincoln Log kit to Amato. The Plaintiffs-in-

Counterclaim have not had any further business from Amato despite the fact and alleged in the 

Counterclaim Amato had planned to purchase more log home kits. Plaintiff-in-Counterclaim has 

alleged damages. 

III. M.G.L. c. 93A 

PlaintitI-in-Counterclaim Patlin Enterprises has alleged Defendant-in-Counterclaim 

violated G.L. c. 93A, §11, which applies to a business. G.L. c. 93A, §11. Plaintiff-in-

Counterclaim has alleged Defendant-in-Counterclaim was operating as business. Based upon the 

allegations in the Complaint, the count should remain. 

Wherefore, Plaintiffs-in-Counterclaim respectfully request this Court deny Defendant-in-

Counterclaims Motion to Dismiss. 
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