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THAT ~SF~WAS LEAV!N~ ~IS JOB FOR ANOTHE~; !'WENT TO 5E~'WHE~E'HEWAS •. 
GQII~GT'b 1jO'Rff;AT .~.UpaN :AF:fUVt~L' _I SPO}(EJ~ITH ':EFFAND !OR!)ERED A.. DRINK •. 
SCMEP~QPLE: ! l(r~mJ WERE,~LSO THE:R::.~ IWA'S TAU(ING (~ITH '~OME 'FR!!;NDS AND I 
FINI::HED MY DR:r\r~ A:'IlD OP,DERE:> ANOTH~R. ~" AS I \l.IAS TALKI~m ~HTH SCi~E PE'JPL~ 

A MAN ACRC:"3 rH::: ::~,F:. FRCM M£ :Tt~?,TED YELL ING I;t~: Sl~Er;Rrr\iG I~T J='i=F. i~d6 7:~: 
MP.N'S P.!Gf-!T l·JAS n:o '{DUNG vJGr~EH A~m n":=: SU9J::CE U·\N::ilJ~G~ 1'!P:3 8ECOmNG 
R;THE~ O?CENSIVE. 

AT 7~!S TIME ! 8TOC9 UP ~ND ASKED TH~ SUE~~:T 7:0 ~U:~T DJ~N ANU
 
WATCH HIS.L~NGUAGE HE STARTED YELL!NG AT ME AND I S7A~TED r: WA~~ TOWARD
 
THE SUSY!;CT 50 I CCUL~ TAL~ TO ~!M WiTHOUT Y~LLING ~C~~E5 T~~ S0R.~S !
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FOR TRYING T;J hELP AND ;-:::: :'lJtJ3:':T I~E ~1\fJTf-:~R !')H~~W !·.·'TA At~ UPSIDE Dm~~! G!..ASS
 
iF I WAi~TED IT. Ei=:: TGL.~ !'!E T:;,:;\ HE ~·:}lCvJ2 ;~:: SLS,j~C: Ai~D :':E ~:::... T T:-::'~: ~::. 

(.\ SHJS.T TIME LATE=,.! ;')POS FHHSHING I~Y 5F.SCI~D D~INi< A;·~D.I WAS
 
iALnNe TO (. I"h~;i~ ON MYRIG:-:: ;:1' "rHIS TZ~;E T:-:E ';Ur;:JECT \·=::'-!_ED E.Qi·:ETHH~G A:·E·;
 
JUMPED 10 HiS FEET A~J ~E SM~5k~~ TH:: EE::~ 3:77L~ HE ~Ae H~LDiN~ C~ A PQ~E
 

NEXT TO Hr~ THE G~~23 SH~TTESED EVE~YWHERE SUT ~H:: MAJORITY OF IT WENT IN
 

THE:R. F~,CES AND ONE t)F iHE GIP,LS STHRTED BLEEJiNG FP.Qi·j i'HE EYE AR.E~;. 

THE SUBJE:7 WAS M~:lNe JAESING MD7~:N5 !N TH~ DIR~:T!QN D~ JEFF ~ND 

TQWAP.D E',,IERYCi\E ~;. 3::: ~:: T:-J T~:;: i';:::::~.~ OF THE 3CT7LE. f-:E THE!\I iLJRI\lE~ TDl'IAG.D THE 
DOOR AND STARTED TO RU~ CU~ 7HE DOOR HE TH~EW DOWN THE: BOTTLE NECK AS H~ . 
R~N OUT ~HE DOOR. i YELLED ~CR SOMEONE TU CALL ~HE WORCESTER FOLICE ~~J_I 

ST~P.E::: A;:'TER T:-i;: SUBJECT au":" ~HE DJGR.. :. OT.D t~OT ~<~Jm; THE IDENTITY QP,THE 
SU3JE~i so r WAS G~lNG TD TRY TO GET A P:'AiEt\::Jt1BEP. ?'l~~D HiE D!P,::CTION OF" 

: ./.... 
TRAVEL FQR TH~ POLICE.. 

THE SUBJECT RAN EAST eN SHREWSBURY ~7. AND I CH~S~D HIM;D~~TH~~~; . 
STREET FOR APPROXIMATELY :,0 TO 60 YARDS. AT THIS POINT THE SUBJECTl'STO?PED:'. 
AND TURNED TOWARD ME. I TOLD HIM THAT HE HAD HUP.T A GIRL AND THAT."HE WAS' 
GOING TO HAVE TO WAIT FOR THi:: l.JORCESTER POLIC:E. I APPP.OACHED HIM WITH OPEN;'.· ,,::; . 
HANDS OUT 'STRETCHED TO MY S ID::8; THE SUBJE:CT THEN STARTED THROWING PUNCHES>~·~'.·~:- . 
IN"'MY DIRECTION I BLom<::D ALL BUT ONE PUNCH WHICH STRUC~(ME' IN MY lEFT': .... :_~;,"tlya:i1.;~: .. 
CHEEK. AT THIS ?OrNT r GRABBED -THE SUBJECT AROUND 'BeiTH 'ARMS"TRyiNG"TO" ': . ~~i~~' 
SUBDUE HIM. THE SUBJECT MAN;'GED TO G~T HIS RIGHT ARM FP.EE AND AT. TH!S .. _:'~':;'.;':.:;..;... 

'POINT HE TOO!< H!S P,!G~T i~UM9 ~ND JAB~ED Ii INTO MY L=:FT EYE, I STRUGGLED. '.'<~E'~~~" .... 
~T? GET HIS THUMB o~! OF MY E~E AND HE KEPT /~Y~~G TO J~~8 IT BE~!N~,,~Y EYE. ·.:,.m~~~;#;~U: 
1 WHICH IS A TACTIC .HAT IS US::.D TO POP. THE ..Y.....UT OF P....SONSEY::':lQ... k..T.. .'t!r.'.~t":~;:':';;'" 

r MANAGED TO GET HIS THUMB OLIT OF MY EYE AND AT THAT POINT I '. ..... ,.'~.~';;;~"". ;:, 
.<NOCKED THE SUBJECT, TO THE GROUND AND G£T ON TOP O~ HIM AND AT :,THIS'POINT I ' .~~-:.:~:-:~: .. ' 
REALIZEr. THAi J WAS BLIND IN MY LEFT EYE. I GR.C!BBED FOP, HIS HANDsJrO·,:SUBOUE. ·::;····<X· 
HH1 AT i!-i!S THi:: Hi:: AGAI!~ JhBB;D HIS THUMB INTO T:-IE OTf-:=:R SiD:: OF MY EY::.',·i :~,);.<;.,~.< 

AT i,-:lS rJINJ : CO~Li:i H:::~\R ?i::CrL=: S:::rliNJ M::,6~; MANAG;:::::; T~ GC::7 ~!S HANJGUi ';';'y:~~:> 
0= MY EYS ONCE MORE. AT THIS PO;NT I RiA.!..IS:::D I WAS HUR.T BAD. ~. TOLDiH::· . .' '. 
F::aPL~ TC HOLD THE SUBJECT FOR THE POLICE. WHICH SOME P~OPLE DID COME 00~~ t.

" • o· • '. ,4 •.• 

TO HI~ ! ROLLED OFF THE SUB,:ECT AND ?'JT MY ~AND UP TO MY E'fE AND I SAt~" ." ... '.',: '.'-~\ ..:,":;' ~·'f}·' .~~ 

BLOJD Ai'lD STICI':Y FLUID COMING FROM MY ~YE. ! I.JAS or::::::::y Ai 7HIS POINT AND k_L:'?;i:'~'c:;~k\: 
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:.~~ -,AT THIS POINT I WAS-TREATED' A ME~10RIAL HOSPITAL EYAN EYE SUSG:::::N
'. AND EVERY DAY AFTER THAT FOR THE·RE5V Qr~T~E:<WE;::K- •.THE EYE 'SUSiAINE:J, A
 

LACERATION WHICH HEALED WITHOUTSURGERY.-!'STILL·HAVE P~OBLEMS WITH TH!S
 
EYE.
 

I BECAME INVOLV~D BECAUSE ~ FELONY HAD BEEN ~O~MITTED IN MY P~~SE~CE
 

TO WIT THE BEER BOTTLE THAi HIT THE T~JO_ ~IRLS AND CUT ONE OF THE GIRLS.
 
UNDER SiATUTE LAW FROM THE MASS HrPEALS CCURT A PCL~CE OFFICER CUT OF
 
HIS/HER 'JURISDICTION CAN MAf(E A CITI ZENS ARFl.EST UFIJN PROBA8LE CAUSi:: T:-':i:: A
 
FELONY HAS BEEN COMMITTED. I FELT THAT I HAD THE R1GHT TO DETAIN THE
 
SUBJECT UNTiL' THE PROPER ATHORITES ARRIVED •
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I COMMONWEALTH OF MASSACHUSETTS 

I 
I WORCESTER, 55.	 SUPERIOR COURT DEPARTMENT 

CRIMINAL ACTION NO: WOCR93-00l35I 
i 
I! 
II COMMONWEALTH OF MASSACHUSETTS 

} 

.; VS.	 ) 
i I	 )

II! I MICHAEL G. ELBERY,	 )

II	 Defendant ) 

LIST OF POTENTIAL DEFENDANT WITNESSES !
I
I 

II The Defendant, MIchael G. Elbery may call the followIng
II persons as witnesses at the above entitled trial: 

ii:1 1.	 Stephen P. Sawyer
 
Worcester, Massachusetts
 

2.	 MItchell D~pasquale 

worcester, Massachusetts 

3. John Hayes
 
: : worcester, Massachusetts
 

4.	 Mark Pinkham 
Worcester, Massachusetts 

5.	 Keeper of Records 
The Med Center/Hahnemann Hospital 
281 LIncoln Street 
Worcester, MA 

6.	 Keeper of Records~ i Westboro Police Department
 
Westboro, Massachusetts
 

7.	 Officer Gerald A. Perma 
Worcester Police Department 
Lincoln Street 
worcester, Massachusetts 

8. Dennis O'Connor 
I The Med Center/Memorial Hospital 
I Belmont Street 

Worcester, Massachusetts 
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MICHAEL G. ELBERY 
BY HIS ATTORNEY 



Footnote 1 - Tom King's Injuries EXHIBIT J 

Tom King's trial testimony 
Direct Exam-Ball 
TR 201-17 He took his thumb and jammed it into my eye (indicating). 

TR 201-20 On the outside ofmy eye he jammed it in almost behind the eye and kept pushing the 
thumb in real hard. 

TR 202-12 He... jammed that hand, that thumb back into my eye on the inside ofmy eye and 
kept pushing the thumb into my eye.
 

TR 202-24 I put my hand to my eye and I had the sticky fluid, vitreous fluid from my eye, and
 
blood on my hand coming out ofmy eye. I was blinded in the eye. My other eye was watering. I
 
couldn't see very good.
 

TR 203-9 I told somebody they have to get me to the hospital or I was going to lose my eye.
 

TR 203-18 They put some type ofsolution in my eye to clean it out. But also a solution under
 
my eye to numb the eye, to freeze the eye, they put patches over both eyes.
 

TR 203-24 I got a laceration on the eyeball.
 

TR 204-1 Is that a cut? Yes.
 

TR 204-3 As a result of that , were you able to see as well as you had in the past?
 
-5 No Sir. 

TR 204-6 Are you having any problems seeing? 
-7 Yes, I am having a problem with the eye. 
-8 You are still having difficulty; is that right? Yes, sir. 

TR 204-13 How long did you have that patch? 
-14 I had the patch on a couple ofdays, three days maybe. 

Cross-Exam-Aloise 
TR 381-6 This eye totally blind this eye I could not see. 

TR 385-12 No. It was lacerated. 
-13 lacerated? Yes, sir. 

TR 425-8 I don't know exactly how long the fmger was in there, sir. 

TR 426-9 I didn't see anything because I was blind. 

TR 431-8 Obviously whatever hand or finger went into your eye. 



-10 The thumb. 

TR 431-22 I was trying to get his thumb out ofmy eye. He kept pushing it harder and harder and
 
harder.
 

TR 432-5 Thumbnail.
 

Re-direct-Ball 
TR 440-13 And it shows a laceration in your eye? 

-15 Yes, sir. 

TR 468-9 (Q. Ball) Both your eyes you had one was cut and the other one had __ 
A. One eye was totally blind. In my left eye was totally blind. 

TR 468-14 It was opened but it was I was totally blinded. Right eye was watering, and it 
was so filled up with water and fluid and blood and fluid from this eye was into that eye that I 
couldn't see. 

TR 468-24 Q.(Ball) Taking out eye, indication mayhem, correct? A. Yes. 

TR 469-8 But it is fair to say, isn't it, that it appeared as ifyour eye was taken out that night, 
didn't it? 

Aloise - object, sustained (no cure) 

-17 But fortunately your eye was not taken out, right?
 
-19 Yes.
 

Re-Cross-Aloise 
TR 479-1 Medical records say "eye superficial abrasion"? (Aloise questioning) 

-3 I was told laceration, I can't read that (medical report). 

TR 479-14 Doctor Arinello told me I had laceration, as far as my eyeball. 
-19 (Aloise) Does Arinella's medical record say superficial abrasion? 
-22 I can't read it. (medical evidence). 
-23 (Aloise) All right. 

TR 486-14 Both eyes blind because my right eye had vitreous fluid, and blood from left cut eye. 

De Pasquale - Description ofKing's eye injury.
 

TR 715-22 And I looked up and blood was pouring from his eye.
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TR 717-8 King told me he thought he was hurt, and I saw the blood and started yelling for 
someone to get an ambulance. 

O'Connor - Description ofKing' s eye injury 

TR 756-14 The lower auricle of this eye was full of blood, and there was blood coming out ofthe 
eye itself (auricle means ear lobe). 

Schlener - Description of King's eye injury
 

TR 595-10 I don't know. His eye hurt, his lost - his eye is out, you know.
 
-23 And could you have said the he lost his eye or and eye is out or something like that 

TR 598-5 I thought his eye was popped out. 

TR 640- 19 No I just remember the heap and then you know 30-45 seconds after that the guy 
came screaming that his eye is out. 

Richard Traskiewicz - Description ofKing's injuries 
Direct Exam-Ball 
TR 500-20 When they went to the ground I advanced that's when I saw Elbery put his fmger in 
this (King's) eye. 

TR 501-6 This is when the fight turned around King was on top ofhim then when the finger 
went into his eye we jumped in to stop it. I saw blood coming out ofhis eye. 

Cross-Exam Aloise 
TR 544-10 That's when I observed him putting his fmger in this eye. 

TR 549-12 When you observed Elbery put his fmger in his eye, King has Elbery on his back in 
the middle of Shrewsbury St.? A. Right 

TR 552-1 King on top ofE1bery. 

Redirect-Ball 
TR 571-5 He stuck his finger in his eye to the point where it was bleeding. 

TR 571-7 When Mr. King came back that eye was bleeding right? 
-9 Correct. 

Recross-Aloise 
TR 573-19 Elbery was on his back with King on top ofhim when Elbery fmger went into King's 
eye and face? A. Right. 
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John Hayes - Prosecution witness 
Direct Exam-Aloise 
TR 913-6 Did it (the right eye) appear to be bloodshot or tearing at that point? 

A. No it wasn't. 

TR 913-3 It was fme (right eye). 

TR 913-16 He was doing like this and sticking his fmger inside his eye and rubbing it like he had 
something in his eye. 

TR 916-6 He (King) said all the fluids from his eye was rushing out. He was going to lose all of 
the fluids in his eye. 

TR 916-9 Did you see any fluid dripping out ofhis eye? A. No I didn't. 

TR 916-11 Did you see any blood dripping out of his eye? A. No. 

TR 917-10 (King's right eye) it was open. 

TR 918-16 "I must have got poked in the eye". He said "I think I got poked in the eye". (Hayes 
quoting King) 

Cross- Exam - Ball 
TR 938-6 Just looked bloodshot (left eye) 

TR 954-20 It wasn't that dark (red). (referring to the pictures ofKing's eye that were developed 
by King's Co-workers at the Westboro Police Dept.) 

Perma (Worcester cop and defense witness) 
Cross-Exam Ball 
TR 995-24 His eye was bleeding. 

TR 996-1 Which eye was bleeding? A. Left eye. 

Yet, King claimed he had 2 patches over his eyes, TR 202-18. 

Ball Opening 
TR 113-16 King's eye is bleeding terribly. The defendant reached up a second time and brabbed 
his eyeball again, and he is trying to dig out the eye. 

TR 115-20 tried to take out King's eye on two separate occasoins. 

4 



Aloise Closing
 

TR 1224 You look at the medical records ofMr. King you will see it was a superficial abrasion _
 
_ _ we are now under oath exaggerating. He was in the hospital one hour and twenty minutes not
 
to suggest he didn't get injured.
 

TR 1225-8 There is no doubt King had bloodshot eye and maybe tearing burns severely, no
 
doubt about that either. That is usually what happens when you get poked the eye. What was he
 
to do? Was he not in reasonable fear ofbodily harm?
 

(Although he made no effort to present this evidence at trial, it is clear or documented Aloise
 
knew that King was lying about his injuries)(argument is not evidence at trial-well settled law).
 

Ball Closing
 
TR l234~18 Remember when he said he gouged King's eye?
 

TR 1239-20 At that time is when the defendant gets him one arm free, digs his fmger into King's
 
eye and tries to put it out.
 

TR 1240-8 Consider the extent ofthe force that he exercised to use that type ofdeadly force that
 
is called, it is not-it is likely to cause serious bodily injury. And I think all ofyou sitting there
 
would look at the evidence and look at the facts someone trying to poke someones's eye out
 
could cause serious bodily injury.
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Footnote 3 - Mann's Injuries EXHIBITK 

Mann's Testimony 
Direct Exam-Ball 
TR 144-6 Glass flew and a little bit just cut me right here (indicating) and beer was everywhere. 
So I was justfreaking out.
 

TR 144-13 I thought I saw a little bit of the blood. But another guy came over and said you know
 
you are fme and everything.
 

TR 147-13 What happened at U. Mass. Hospital? 

-15 I got butterfly stitches. 

TR 147 -16 Some physician there ofmedical doctor, was it, attended to the cut? A. Yes. 

TR 147-22 So you are indicating both above and below your eye you were cut with glass is that 
right? A. Yes.
 

TR 148-2 Did they put butterfly stitches above and below? A. Yes.
 

Cross·Exam Aloise 
TR 174-19 I said I was at the hospital .... " I just called to let you know that I was all right and 
no glass is in my eye, or whatever". 

Redirect-Ball 
TR 180-19 And you got hit in the eye, right? A. Yes. 

TR 181-18 Now you said you called later in response to Mr. Aloise's question to tell Jeff, the
 
bartender, you were o.k. you did not have glass in your eye?
 

TR 181-23 That was their concern that you had glass in your eye, correct? A. Yes.
 

King's testimony - Mann's injuries
 

194-7 Blood coming around her hand, out her hands, thought her fmgers down her face.
 

Schlener's testimony - Mann's injuries
 

TR 588-7 One ofthe girl's yelled, "my eye it's cut". Okay. She had a cut. She was bleeding from 
the eye. 



TR 591-24 Steven Sawyer grabbed the napkin. It was then that we found out it wasn't her eye
 
specifically it was under her eye.
 

TR 625-24 And she (Mann) screamed, "my eye".
 

TR 657-1 You and Sawyer both went out the door at the same time after obviously both
 
determining Chris was not seriously hurt? Right.
 

Mitchell De Pasquale's testimony - Mann's injuries.
 
Cross - Exam - Ball
 
TR 729-24 Did you say at the probable cause hearing she was bleeding very badly?
 

A. Yes, I did. 

TR 740-3 the fragments ofthe broken bottle splintered and struck the girl in the eye right? 
A. Yes, it did. 

TR 740-6 Do you know that is an assault dangerous weapon? 
Aloise - object - sustained - mistrial 

Traskawicz Testimony - Mann's injuries 

TR 504-5 .... And all the glass flew and hit the girl below the eye, just below the eye and gave
 
her a puncture wound and it was bleeding.
 

TR 532-13 That is when I saw the girl bleeding.
 

Worcester Police Officer Gerald Perma's testimony - Mann's Injuries
 

TR 1000-23 So you don't even know, do you, if a young lady testified to being the person cut
 
had her eye cut? I have no idea.
 

TR 980-18 In fact isn't it true that Mr. Schlener had described her injury to you as being the fact
 
that she had glass in her eye?
 

A. Yes. 

TR 980-22 And isn't it a fact that based on that information, you made an attempt to check some 
ofthe area hospitals to see whether or not any young woman or any young for that matter had 
gone into any of these hospitals with an apparent eye injury? 

A. Correct. 

TR 981-5 The result ofthat investigation were that you found that not to be so? 
A. At that time, No. But later on I believe they did find someone.
 

-9 Who found someone?
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A. It wasn't me. 

-11 But it was another }X)lice officer? 
A. "It may have been the complaint clerk at the station" .....(but he doesn't know) 

A.D.A. Mike Ball's Opening Statement 
TR 111-9 the glass from the beer bottle went into one of the young woman's eyes, her name is 
Christina Mann. 
TR 111-13 You will hear the glass went around her eye and she was cut very badly. She was 
bleeding. 

TR 115-16 he did ...swing the beer bottle, not only at the girl, King is named as the victim here
 
the bottle was swung at him.
 

Noise's Opening Statement
 

TR 124-23, 129-4 Then she wentto U. Mass. hospital
 
where she was treated with a butterfly stitch on her cheek below her eye.
 

Ball's Closing Argument
 
TR 1237-21 the glass breaks, it splinters into the girl's eye.
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Footnote 4 - Bottle Incident EXHIBITL 

King's Testimony 

P.e. 9-5 Elbery was holding the neck ofthe bottle in a threatening gester yelling. 

P.C. 9-7 Who was he holding the bottle towards in that gesture? 

P.C. 9-9 Well he was waving it back and forth. He waved it towards Jeff, Jeffran over to the 
phone, and waved it around, and then he threw it down on the floor and ran out the door. 

P.C. 9-13 Did he waive it in your direction at that time? 

P.C. 9-15 He waived it all around. The bar is a horseshoe shaped bar. 

P.e. 21-16 Sir, were you placed in fear by the beer bottle that Mr. Elbery had in his hand? 
-20 The distance between us, no. He had thrown it down. 

Cross-Exam - Aloise 

P.C. 53 -11 Now after Mr. Elbery had either broken the bottle on the side ofthe bar or on the bar 
or on the pole, he stood up from his seat, his stool, and left via the front door? 

A. Yes, sir. 

P.C. 54-1 Well, he already was up from his seat after smashing the bottle, and he immediately 
went out the door, didn't he? 

-4 A. Yes, sir. 

P.C. 54-18 I just kept my eyes on Mr. E1bery right out the door and went right after him. 

P.C. 76-15 All right. And do you recall telling Mr. Salloum that in fact in your opinion he did not 
,Mr. Elbery did not, wave the beer bottle at you to the point where you felt you were assaulted? 

P.e. 76-19 He as I testified to, Mr. Elbery waved the beer bottle in everybody's direction so__ 

P.e. 76-22 Right. But do you recall Mr. Sal10um, because he had just had a conversation with 
me, being_concerned about that particular issue and asking you, and perhaps out of your presence 
Mr. Schlener, whether or not Mr. Elbery had assaulted you with the beer bottle, and you 
indicated to Mr. Salloum the answer was no? 

77-5 Well, with the distance, there's no way he could have got to me with the beer bottle. 

G.J.- 6 Neck ofbottle in his hand made jabbing motions at Jeff and then at me and other patrons. 

Judge at P.C. 76-2 I thought he (king) said he never saw it? I thought he said he never saw it? 

1
 



Trial Direct Exam-Ball 
T.R. 192-11 He was holding it in his hand like this. (indicating). 

-13* Are you indicating in front ofhim? 
-14 In front ofhim, Yes. 
-15 At what portion ofthe bottle was sticking up at the point? 
-17 the broken jagged edges. 
-23 He was waving it in the direction ofMr. Schlener and the rest ofus patrons. 

TR 194-21 How long did he stand there holding the beer bottle, waiving that broken beer bottle 
in the direction of the other people in the bar? 

A. Approximately 30 seconds. 

TR 195-3 Yes, he was making gestures towards everybody. 
TR 195-8 He turned and ran out the bar and threw the neck ofthe beer bottle down. 

-lO*On the inside ofthe bar? 
-II I believe so, yes. 

Cross-Exam- Aloise 

TR 308-17 ...After you saw Mr. Elbery standing there with the beer bottle you indicated that he 
was int there for a very short period oftime, seconds, and then he went out the door; Am I right? 

-22 Yes. 

TR 309-3 ...Isn't it a fact, sir, that you indicated at the probable cause hearing, that in fact Mr. 
Elbery after the bottle was smashed threw the bottle down to the floor? 

-7 Before he ran out the door, yes, sir. 

TR 310-2 Probably 15 feet, 20 feet (Distance between Elbery and King). 

TR 310-7 You were asked by the prosecutor, Line 16, "Sir, were you placed in fear by the beer 
bottle that Mr. Elbery had in his hand? Answer, ''was I placed in fear?" Yes? ''the distance 
between us, No. He had thrown it down"; Am I right? 

TR 310-14 He threw it down when he ran out the door. 
-15 I am sorry? 
-16 He threw it down when he was running out the door. I misinterpreted his question. I 

thought he meant when he was down on the street.
 

TR 311-10 You said, "The distance between us, No. He had thrown it down." That is what you
 
said?
 
TR 311-13 Yes, sir, that is what it says.
 

-14 And that was throwing it down before Mr. Elbery ever moved to go outside? He was 
standing next to the bar stool; Am I right? 

-18 No. he did not throw it down while he was standing next to the bar stool. 
-20 That is what you said at the probable cause hearing... 
-22 The way I interpreted the question. 

2 



-24 That is the way I interpreted the question. 

TR 329-1 And Mr. Elbery after he had thrown or dropped the bottle, went directly out the door, 
did he not? 

-7 Threw the bottle down as he went out door. 
(Aloise gives up and King gets up and King gets in the last words) 

TR 340-3 You in fact were not placed in fear by Mr. Elbery, were you? 
-7 A. No immediate threat, No. 
-12 A. Because it was enough distance between me and him and the broken bottle. 

Schlener's Testimony Bottle Incident 

P.C. 82-24 Glass bouncing offme, I was 15 feet away and it was bouncing off ofme at that time. 

P.C. 83-11 And where... in what direction was he pointing the jagged end of the bottle? 
-13 It was more or less you know in a general direction. It was not in... at any specific 

person I don't think. 
-18 Well, I was the one who was behind the bar, and he was pointing it kind oftowards 

the bar area. 

P.C. 112-2 It was a random breaking ofa bottle. 

P.e. 112-9 Well, looked at everybody like this , with bottle and ... (witness indicating with 
body). 

P.C. 112-12 Then he went out the door, right? 
-13 Right. 

P.e. 137- 2 Do you have a collection oftelling Officer Perma, either directly or in conjunction 
with other officers being there, that Mr. Elbery broke a beer bottle and waived it at you? 

-11 I would say yes. 
-But that didn't happen did it? 
-Well he waived it __ it was not in my direction, it was __ 

P.C. 137-18 But in effect later on, you did tell A.D.A. Salloum that it did not happen? 
-21 Right, I did tell Attorney Salloum that it was more general, right. 

Direct Exam - Trial- Ball 
TR 588-21 *When you say Elbery ran out, you were holding your hand in front of you. Did you 
notice ifhe had anything in his hand at the time? 

-23 The broken beer bottle. 
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-24 *You saw jagged edges ofthe beer bottle held, and it was gripped by the neck ofthe 
bottle then? 
TR 589 -3 Yes. 

-4 *jagged edges were pointed towards him? 
-5 general direction. 
-6 All right. General direction ofwhom? 
-7 Toward me. 
-9 I was the only one behind the bar. It was kind of like that (indicating) 
-IIDid you see him do anything else__ did he hold it just straight or what was he doing 
with it? 
-14 Just like that (indicating) and then he went out the door. 
-16 Can you describe what he was doing? 
-17 he was waving it. 

TR 590-6 Did he have anything with him as he was going out? (door) 
-8 He still had the beer bottle in his hand. 
-12 *You are indicating he was going out backwards? 
-13 Right 
-14 *And facing the people in the bar holding the beer bottle. Correct, the broken beer 

bottle? 
-16 yes 
-17 *And then you saw him go out the door? 
-18 Yes. 

Cross-Exam-Aloise 
TR 624-8 And would you tell us whether or not you initially told the police that you were 
assaulted by Mr. Elbery? Do you remember telling us telling the police that? 

-14 Why would I say that? I doubt ifl said that. 

TR 624-20 Do you recall describing the breaking of a bottle as quote, " A random breaking of 
the bottle"? 

-23 Nope. 

TR 625-3 I know what I said. I said a random waiving of the bottle, broken bottle. (Aloise 
shows Schlener the P.e. transcript) 

-15 I am asking you whether or not you said it? 
-17 All right. 

TR 630-1 Now. When the glass shattered initially, you saw or you described Mr. Elbery back out 
and then turn around and go out the entrance way onto Shrewsbury St., right? 

-5 A. Yes. 

TR 645-7 Do you recall telling Officer Penna that you were assaulted by Mr. Elbery with a beer 
bottle? 

-10 No I don't. I may well have said that. 
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TR 646-7 I am saying that is what you said, isn't it? 
-9 yes. 

TR 646-16 And you didn't tell Officer Penna that he waved the portion ofa bottle in a general 
direction at no one in particular, you told him he waived it at you? 

~20 Probably did yeah. 

TR 647-17 Did you tell__ Do you recall telling Attorney Salloum, AD.A Salloum, that it was 
more general, that it was not specifically directed at you? 

-21 yes. I did say that. 

TR 648-3 Isn't it a fact, sir, that you did not see Mr. King Mr. Elbery wave any beer bottle 
at Mr. King? 

-6 Yes. 

TR 648-10 And do you recall when you were asked that on December 3cd
, 1992 by AD.A, you 

told him King was not assaulted by Mr. Elbery with that beer bottle; Am I right? 
A Yes. 

TR 648-20 And just as you have done now, you admitted then that you told Officer Penna 
something that wasn't so, and you corrected it with Mr. Salloum sometime before the probable 
cause hearing just as you have done now, right? 

A Yes. 

Re-Direct Exam Ball. 

TR 667-14 *Sir, You did see the defendant waiving the broken beer bottle in the barroom, 
correct? 

-16 Yes. 
~17 *He was waiving it in the general direction of the people in the barroom, correct? 

A It was in the general direction towards the bar where I happened to be.. .1 was the 
only one in line. Not that it was specifically pointed at me. 

TR 668-1 *But he was waving it around the bar, right? 
-2 Yes 
-3 *In the bar at the time also was Thomas King, correct? 
-5 Yes. 
-6 *And you never said that the defendant never waived the broken bottle at you, did you, 

to anybody? 
-9 I don't know to be honest with you. 

TR 669-12 How would you describe his posture as he was backing out the door with that broken 
beer bottle? 

-15 Offensive posture, like come and get me. 
-19 ... * As he was just backing up he was waving the hand around correct? 
-21 yes. 
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RE-Cross-Exam Aloise 
TR 673-22 ...you did tell A.D.A. Salloum that the waiving of the bottle was general, not at 
anybody in particular? 

-23 yes 
-24 Am I right? 
-25 yes. 
-26 __ After the bottle broke, Mr. Elbery almost immediately as you testified before, was 

backing those few feet out the door and then tum and ran? 
-10 Yes. 

RE-Direct - Ball 
TR 674-17 *When you say he was waving it in general, that means he was waiving it at 
everybody, correct? A. Yes. 

Object-strike allowed -leading 

TR 675-1 *What do you mean by waving it in general? At whom? When you say waiving it in 
general, at whom do you remember he was waving it? 

-4 At everybody in the place. 

TR 675-7 ( court) - At the time of the general waiving as the gentleman was backing out the 
door, where was Mr. King positioned? 

-11 he was in his seat. 

Taraskiewicz - Bottle Incident
 

TR 497-2 Well, he was standing like I said to protect himself and backing out the door we then
 
went after him. I don't know what happened to the bottle, but it wasn't in his hand when we
 
fmally got to him.
 

Chris Mann - Bottle Incident
 
TR 178-10 I saw it . (breaking bottle)
 

TR 178-14 Didn't see him do anythingelse with the bottle.
 

Dennis O'Connor - Bottle Incident
 
TR 753-20 I saw Mr. Elbery leaving the bar.
 

TR 753-21 Did he have anything in his hand at that time?
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-22 I did not see anything in his hand. I believe not, no. 

TR 754-3 He was on his way out the door. 

TR 753-4 You didn't see him throw the beer bottle down? 
-5 No I didn't. 

X-Exam - Aloise 
TR 781-7 Now, at what point when the glass breaks, your initial attention is drawn to the two 
women, or to Mr. Elbery? 

-10 Initially to Mr. Elbery. 
-11 Mr. Elbery is standing? 
-12 Yes 
-22 In what manner did he walk from his or ofhe did walk from his bar stool out the 

front door or out the door here? 
TR 782-2 Did he turn, walk, walk fast? 

-3 he seemed to walk briskly. 
-6 With his side to the bar. I believe the walked out with his __ front, partial front to the 

bar and left. 
-10 Now when you got outside, obviously that took a matter of seconds, right? 
-11 Yes. 

Depasquale - Bottle Incident 

P.c. 196-16 All right. What happened after the bottle smashed? 
-20 I saw Elbery standing there. Mr. Elbery was obviously distraught or something, was 

yelling and screaming. 

p.e. 197-8 Then what happened? 
-9 Michael left, michael walked out. 

X-Exam 
p.e.217-15 Did you see Mr. Elbery hold the beer bottle up. The broken beer bottle towards 
people? 

-17 I didn't see him pointing it towards people, no. 
-19 What did you see him doing with it? 
-20 By the time I turned to look at him, I saw him drop__he dropped it and he headed 

for the door. 

p.e. 219-18 And what did you see Mr. Elbery doing immediately following the breaking ofthe 
bottle? 

-21 He was already on his feet at that point, and as far as I could see, he was still 
holding a part of it in his hand. 
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P.e. 220-1 And then what? 
-2 And then I recall him dropping the bottle that he had and ... 
-4 Dropping it next to him? 
-5 Yes. 
-6 And then he walked out the door? 
-7 Yes. 

Direct Exam - Aloise 
TR 706-4 ...After you heard the breaking glass? 

-18 And then what happened? 
-23 Then Mr. Elbery headed out the bar. 

TR 707-2 In a quick walk on his way out. 
-5 He baked up first, and then he turned and went out the door. 

TR 721-17 Before he left. After the bottle __ you heard the glass shattering 0 f glass. Before he 
went out the door, what did you see him do, ifanything, with the bottle? 

-21 He dropped the bottle 
-22 Did you see him do anythingelse with it? 
-23 No, I didn't. 

X-Exam (Ball) 
TR729-4 the defendant was standing there with the broken bottle in his hand, correct? 

-6 yes he was. 
-7 The jagged edge was pointed up, right? 
-8 yes 
-9 he was holding it in front ofhim? 
-10 Yes 

TR 729-11 He was facing other people in the barroom, correct? 
-13 yes, he was. 
-14 He was moving it back and forth, wasn't he? 
-15 That I didn't see. 

TR 730-11 Now when you fIrst saw him holding the beer bottle, the broken jagged beer bottle, 
how far from the door was he? 

-14 he was still at his seat. He was still standing next to his seat. 

TR 731-1 But you do know he still had the broken beer bottle as he was standing at the door, 
right? 

-3 Yes. 
-4 So he carried it at least from where he was standing back to the door, right? 
-6 When I returned I looked at him, he was on his way out the door. I don't recall seeing 

the beer bottle in his hand. 
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Sawyer - Bottle Incident 

PC 233-9 The glass went flying, and Mike, I believe he stood up at the time, kind of backing 
towards the door or the entrance. 

PC 234-9 And did you observe the activities ofMr. Elbery after the glass went flying? 

PC 234-11 The glass went flying, and all hell kind of broke loose, I guess. People were flying up 
from Chairs, and I know that he backed out or went out through the door. 

Ball Opening Statement 
TR 111-20 They saw the defendant standing there with this beer bottle, and he is waving the 
broken beer bottle now, he is waving this beer bottle at all ofthe people in the bar. 

TR 115-17 He did swing the broken beer bottle, not only at the girl, King is named as a victim 
where the bottle was swung at him. 
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