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Michael Elbery, C57634
SECC Prison
12 Administration Rd.
Bridgewater, Mass. 02324
6-6-01

Clerk - Criminal

Framingham District Court

600 concoerd St.

Framingham, Mass. 01707

RE: Commonwealth v. Micha=1l Elbery #003006

Dear Clerk:

Please find for enclos=d for immediate filing and review,
"Defendant's Motion for Clarificazion Regarding Defendant's
Discove:'y Eeguest for Telephone & Dispatch Evidance"

Certiiiicate of Service
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court
Commonwealth Six Man Jury Session
v. 00-3006

Michael Elbery

Defendant's Motion for Clarification

Regarding Defendant's Discovery Request for Telephone & Dispatch Evidence

Related Court Crder

1. As per Ex. A, the Court allowed #6d of the defendant's Motion
to Compel Discovery.

2. That request, #6d, to Compel, as in #1, is for #6 & #8 of the

defendant's "Omnibus Motion', which are the telephone and dispatch

evidence requests.

Contradiction

3. there is a contradiction. As per Ex. B, the "Omnibus Motion"

#6 & #8 reguests for evidence were denied by the Court.

4. The Court, per the #8 "Omnibus request, refers to the defendat's
#4 Omnibus request for telephone evidence where the Court orders
the prosecution to produce documents that reflect Gear's calls to

the F.P.D. regarding this case.

5. However, Request #4 of the "Omnibus Motion" does not ask for



the F.P.D. dispatch reports reports relating to the call made by
the Defendant from the Mobil at 696 Cochituate Rd. at 2:22 a.m.
as a result of the underlying incident that caused this action.

These F.P.D. dispatch reports will provide crucial evidence the

jury will need to understand the case presented by this defendant.

These Dispatch Reports will also stop the prosecution from lying

to the jury and being committed to irrefutable documented evidence.

6. The defendant presumes, even with the above contradictions,

that he will receive, at a minimum:

a. The F.P.D. computer printouts of the 2 calls Gear made to the
F.P.D. on 7-4-00. These printouts will document the time Gear
made those calls to the F.P.D. ‘

b. A tape recording and computer printout(documenting time of call)
of the call Gear made to the F.P.D. on 7-5-00 at 7:21 as per F.P.D.
Log obtained by this defendant's investigating attorney, ,Brekka.

7. The defendant also presumes he will receive all F.P.D. documents
as requested via the defendant's "Omnibus Motion" reguests #4, 6,

8 as allowed and ordered by the Court as per 64 of the Defendant's
Motion to Compel, Ex. A, and #4 of the defendant's "Omnibus

Motion, Ex.B.

This would include the F.P.D. Dispatch Reports caused as a result

of the 911 call this defendant made to the F.P.D. at 2:22 am on
7-4-00.

WHEREFORE,

Please clarify that this defendant will receive as




allowed and ordered by the Court all F.P.D. telephone and dispatch
evidence as requested by this defendant in his "Omnibus Discovery
Motion" requests #'s 4, 6, 8, as above. This in order to comply
with the 6th and 14th Amendments of the U.S. Constitution and

Rule 14a of the Mass. Rules of Criminal Procedure.

/”/Q
Michaek//lbery

SECC Prison

12 Adminisration RD.
Bridgewater, Mass. 02324
6-6-01



Certificate of Service

I the defendant, Michael Elbery, sent this '"Motion for Clarification

Regarding Defendant's Discovery Request for Telephone & Dispatch
Evidence" to the Clerk-Criminal, Framingham District Coourt,

600 Concord St., Framingham, Mass. 01701 and to the D.A."S

Office at 100 Concord St., Framingahm,. Mass. 017071 via U.S.

Certified mail return receipt -~ prepaid on 6-12-01 from

SECC Prison.
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

1th Criminal Docket
commonwea \ #0049CR18932 (3006)
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Defendant's Motion to Compel Prosecutor

to

Produce Discovery Evidence

as

Requested by Defendant's Discovery Motions

1. The defendant-pro se, Michael Elbery, Motions the Court to
QS Ff Compel the proesecution to produce the exculpatory, relevant and
materidl evidence asked for in the defendant's 12 discovery motions

filed in this instant case.

G
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2. There has been no Pretrial Conference or Pretrial Report
L

Fegarding this instant case.

3. This defendant was allowed only limited participation at the Hearing

Pretrial, see Defendant's "objection to Case Proeceedings etc.,'

filed on this instant case.

/
4. At this late date the Court has yet to discuss the defendant'
. f:;) s discovery requests made via his motions to the prosecution.
g |
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v5ﬁ< 5. All the discovery per this defendant's discovery Motions are

for relevant, material, exculpatory evidence.

Specific Evidence this defendant Motions the Court to Compel the
Prosecution to Produce from the Defendant's already Filed Discovery

Motions filed in this instant case.

to produce the following specifically reguested prosecution
ﬁjbr//controlled evidence. This defendant already reguested this

discovery ‘through his 'mnibus Discovery Motion"

éﬁ// . The defendant motions the Court to Ceompel the prosecution

The Booking evidence regarding the-arrest of Peter H..Gear

on 7-4-00 by the Framingham Police Dept. This evidence has already
O&ipﬂ been asked for by the defendant via Request #1 of his "Omnibus

Motion™

The 6 photos of Peter H. Gear taken by the Framingham Police
alleglng the injuries caused by this defendant. This has already
been requested via #2 of the Defendant's "Omnibus Motion".
c. The therapists records and related information regarding
treatment to the alleged victim, Peter H. Gear, needed due,allegedly,
because of the beating he received causing this acticn.This evidence

has already been requested by the defendant via his request # 5

of the defendant's "Omnibus Discovery Motion"

defendant s ‘'Omnibus Discovery Motion". In particular the defendant

&ibﬁg The Police telephone evidénce in requests #'s 6 &8 of the

requests the proseciuition to produce the computerized print outs

of the calls the alleged victim, Peter H. Gear, made to the

Framingham Police con 7-4-00.

The Framingham Police informed my investigating attorney on this
case, Attorney Ken Brekka, that the two Gear calls, as above, were
made hours after the incident; not as the the prosecution now

&laim immediately after the incident. See Affidavit attached.
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6. In addition, the defendant motions the Court to Compel the

fzﬂ;ﬂwﬂ prosecution to produce #'s 3, 4, 7, 9, 10, 14, 15, 16, 18, 19, 20
Vo 22, 23, 25, 27, 28, 29, 30, 31, 33, 34, 35, 38, 39, 40,41, 42,

Gﬁx;;W/ 43, 44 .0of the defendant's "Omnibus Discovery Motion'".

~-7. Gear's Hospital Records

The defendant further motions the Court to Compel the prosecution

to produce -the hospital and physicians records and reports that

the alleged victim in this case, Peter H. Gear, incurred as a result
of the underlying incident on 7-4-00 at the Route 30 Mobil that
caused this instant:case.

These same hospital records were requested in 3 of the defendant's
ﬂwfwdﬂ Discovery Motions already filed with the Court in this case as
A follows:

Y\"';;) w | B 1 1 2 . 1t
% a. #11 Request of Defendant's "Motion for Discovery
Vnﬁ b. #4 Request "Defendant's Motion to Preserve/Impound by Court
Tﬂb\ & Compel for Production & Inspection of Prosecution Controlled

pf
0
oo

QW)I Evidence"

c. #1-1 Reguest of the "Defendant's Motion for Additional Discovery"

\

But see Ex. D of the Defendant's "Omnibus Discovéry Motion" which

gquotes the victim-alleged, Gear, that he went to the Hospital and

was itreated by a physician for weeks as a result of the underlying
incident that gave rise to this action.

wherefore,

the defendant motions the Court to Compel the prosecution

to produce the above discovery requests as the law of Massachusetts
and Federal Brady laws require.

-~

Michael Efg;ry, prose
SECC Prisen 22-13-.01
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

Criminal Docket

#0049CR1893 4

V. CK;OOG

Michael Elbery

Defendant's Omnibus Discovery Motion

Due to the Court refusing to docket this Pro se defendant's

Discovery Motions the Pro se defendant files this discovery motion.
The defendant, Pro se, makes the following discovery demands which

will yield discovery that is mandatory per M.R.Cr.P.- Rule 14.

. 1. Regarding the arrest of Peter H. Gear (alleged victim) by the Fram-
Police (hereinafter the F.P.D) on 7-4-00 the defendant reguests

the booking photos of that arrest by the F.P.D.

. the booking sheet and booking report of that arrest
the booking video of that arrest

all information the F.P.D. has of that arrest

the amount of bail, date of bail and who paid the bail regarding
that arrest

All statements made by Gear during that arrest

Regarding the alleged injuries that the alleged victim,Peter H. Gearly
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sustained causing this instant action the defendant demands

2 sets of the 6 photos the F.P.D. has of those injuries

to know the type of camera the F.P.D. used to take the 6 photos
in (a), above.
Where and When were the 6 photos in (a), above, taken?

Who took the 6 pictures in (a), above?

Who devoloped those same 6 pictures?

Court impound the negatives that produced those 6 pictures

3. Regarding the larceny charge originating/filed at the Taunton Dist.
Court (docket #9431CR4589%92) that the F.P.D. arrested Peter H. Gear for

g

all court and probation records regarding that arrest

*b. the amountof the larcenies, number of larcenies, date of larcen-
ies/offenses that caused that arrest

c. date the charges were disposed of

the disposition of the charges

Per Gear's CORI - what does PTP mean and what is its significance
- see Ex. A.

6Ji;jp»4. Where and when did Peter H. Gear (alleged victim) report the alleged
rime to the F.P.D. that caused this instant action.

to whom was the alleged crime reported?
state the exact address where the alleged crime was reported
Produce a copy of the tape recording, log and computer printout

of any phone call that preceded the report by Gear and that cause
the F.P.D. to take Gear's complaint.

% &;Akd' State the time that Gear reprted the alleged crime to the F.P.D.
&&

which resulted in a police report to Sgt. Sanchez.

2 5. State th i

X < . ate e name of the therapsst and addressthat, as per Mass. Region
#9 Parole officer - Karen Rouke-Gatty, Gear went to for therapy or treat-
ment., See Ex. D
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a. Produce all reports from that therapist regarding Gear's treatme:

- needed because of the incident that caused this action
b. Produce all reports from that therapist via reports or otherwise
indicating or revealing where Gear went in terms of a physician’

or hospital treatment regarding his alleged injuries.

A viewing and listening by the defendant to the F.P.D. recording mach
—~ recoraing mach
&ﬁyvhat records the times and phone calls to the F.P.D., the same recording

dant's 811 call on 7-4-00 to the F.P.D. and their response to that call,
N
tce Ex. B. ; Wf; vﬂ
iﬂ' el
. . — e
&f a. Including all 7 known phone calls involved in this instant case
3

to the F.P.D. - See #8 below for a list of the 7 phone calls
b. In particular the 2 phone calls Gear made on 7-4-00 to the F.P.D.

c. Also the phone call made by F.P.D. vizikas from the Route 30
Mobile on 7-4-00upon arrival to the Mobil as a result of the de-
fendant's 911 call from the Mobil.

Produce all information for the last 6 years of Peter H. Gear with the

%ass. Registry of Motor vVehicles regarding his registration of automobiles
0 e W

‘\V (?Qf J'%( {‘%

ol
\ U’L\-)*(

8.v

*

Regarding the phone calls made to or from/by the F.P.D. concerining

the above docketed case, the defendant requests (See calls listed below)

o
.§, Q a. A computer print out of each phone call
«ﬂfbk b. that he listen to the original tape recording of each call on

the original F.P.D. recording machine

c. that he get or receive a transcript of the recording of each call
d. a print out of the F.P.D. log of each call
Caller Time Call Made Date Source

1. Elbery 2:22 a.m. 74 e

el -~ o
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el 2 7-4-00 F.P.D. 911 tape
3. ear ?
- . L
4. Elbery 2:37 a.m. 7-4-00 r.p.D. log
5 Gear 7:21 a.m. 7-5-00 F.P.D. log
6 Elbery 3:30 a.m. 7-7-00 Attorney Ken Brek

& F.P.D. tape

7. F.P.D. Sanchez 7:30 a.m, 7-6-00 F.P.D. tape

9. Meaning ofthe abbreviations, all,on the F.P.D.
Ex. C.

computer printout . See

Qbﬂﬁﬁi. A copy of the 7-3-00 Mobil video that is in possession of t+he F.P.D
.;”%l for the the defendant's viewing.

a. or a viewing of that tape by the defendant at the Court.

yg\{;);V%}}%QThc synagogue or temple Gear was bartmitzvahed at.
>

The Docket Entries of this instant case

4 applications for crimimal complaint.

Provide the "

Chain of Custody" of the Mobil video of 7-2-00 through

7-3-
00 that the F.P.D. possess and the Court ordered impounded durinc
this instant action/case.
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b. State the date and time the officer in (a), above, picked-up

that video tape or any video tape from the Route 30 Mobil
c. State the name of the F.P.D. officer who brought back that same

video tape or any video tape to the Route 30 Mobil

d. State the time and day and date that the officer in (c), above,
brought back that Mobil video tape to the Mobil and which Mobil
employees did you give the tape to.

e. Describe all activrty of the F.P.D regarding the Mobil video,
above, after it was initially picked-up until Sanchez put it in
evidence at the F.P.D. on 7-7-00

i i. Include the names of all F.P.D.employees and prosecutic
team members who participated in any and all of the
requested "chain of custody" and activities

ii. The date, day and time of all requested activity of
the video "chain of custody"

iii. State the name of any and all Mobil employees contacte

regarding any and all Mobil video tapes
157 State the meaning of the number S$56078321 per the F.PD. tape 911 re-

cording of Peter H. Gear on 7-4-00.

Produce all recordings of the F.P.D. regarding the above docketed

case, including all phone tapes and radio communications of the
underlying incident.

a. Include all turret tapes.

Include the recording of F.P.D. Dones and Vizikas' radio communi-
cation from the Chinese Restaurant after leaving the Mobil on

7-4-00 after the incident that caused this action.

Produce all transcripts made by the prosecution of any and all tapes
and recordings involving this instant action.
a. Produce all transcripts the prosecution intends on using during

the trial of this instant case.

The criminal CORI recardec nf tb=—S—""""
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19. Produce all documentary evidence the prosecution will use at trial
a. including all documents signed by the defendant
.5 ‘ﬂ DA, hes game 10 113 oo
> @QE Provid "out-of-state " and Federal rap sheet or criminal convic-
;\f tions of the alleged victiom, Peter H. Gear, for the other 49 state
- and Ferderal jurisdiction.
i+

21. " Provide for inspection by the defendant the proscutor's file re-

a iy ofun vermds /wwwﬁ/ déw«—k e @L GT/V&% :

4
‘A‘A>Xfl 22. Prosecutor to search and turn over to the defendant all records of
’ Peter H. Gear's involvement with drugs.

is instant case.

(s

23. Produce a list of all F.P.D. officers on duty the 11-7 shift

during the nomth of May and June of 2000.

’&*éxy 24. State the relationship between the Special A.D.A. handling this
vfg: case, Hurley, and Lt. James Hurley of the Shrewsbury Police Dept.
\

(_/ gire Ot a Copy )

rovide a viewing by the defendant,pro se, of the video tape taken
from the Route 30 Mobil, 696 Cochituate Road,

Framingham now being held
by the F.P.D. «

LS 26 tate the ancestry of the alleged victim, Peter H. Gear.
Ea

,6ﬁfb¢g a. Religion of Gear

; *&Sb{ b. state whether Gear is a Jew

Vo et P |
7 ). m?“fi;; VO momn o Ll S f et A5 fa f ol ane”

- —



witnesses interviewed by the Commonwealth, the F.P.D., D.A.'sg Office
and prosecution team regarding the above docketed case.

a. describe thecontent of the subject matter of each of these
interviews of each person.

~ by ' “yﬂ; 7 of o
% Al VKWM‘&”ZW WM“#D

- state day, time, and date of each such interview

éigjﬁ}ﬁNf&ﬂ?oduce all notes taken by the responding F.P.D. officers on 7-4-00

at the Mobil gas station, 696 Cochituate Road, Framingham, where the in-

ident took place that caused this above docketed action.
. List of all F.P.D. members that spoke to the following employees at
the Route 30 Mobil, 696 Cochituate Road, Framingham, regarding the allege

criminal episode and anything related to that alleged criminal episode
a. Mgr. Dolly Olecki
Ast. Mgr. James "J" Regal
Bill Fairbanks
Mary fleyd
Richard Gedsoe
. State the date and substance or content of each conversation
(;}&Awpﬂ/Jz Provide a record of all mail this defendant, Michael Elbery, sent ou:
f

Concord State Prison from 7-7-00 through 10-10-00

th @ O QO

a. Include the name and address of all destinations of that mail

b. include the date sent for each piece of that outgoing mail

w,%.m/s/w@wm«[@ o by [ llamy ot Aegpt ™

31. Provide an audible copy of the tape ofthe 10-17-00 evidentiary hear-
ing held at the Framingham District Court on this action.

<1;Ey¢?i:( Frovide the results of the eyesight tests done on this defendat be-

tween 7-7-00 andg 10-10~-00 at Concord State Prison's H.S.U. unit
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33. Reserve a VCR and TV for trial date in order to show video evidence.

33. \ State who on the F;P.D. and prosecution team or any other state acto

wg\ v1ewed any ofthe Mobil vidoes taken from the Mobil gas station, 696
\_ “ybochltuate Road, Framingham

& W \‘
ro
Q; ¢‘ a. state date each state actor viewed any of the videos taken from
éi that same Mobil
‘ b. state the time of each viewing by each state actor
' |
) LKA
5. Provide Van expert witness, independent of the prosecution and
S approved by the defendant, to test the
x
&ﬁ v a. the 6 F.P.D. pictures and related negatives of the alleged victir
G'N' Peter H. Gear
b. wvarious F.P.D 911 tapes in this , as in #8 above
c- pictures and and documents depicting injuries in this case by a
physician
;
\: 38. “State the address of the prosecution's star witness, Peter H. Gear,

from 7-4-00 to present.

Ay ud —body sl aqpt7

\ 9. Produce] all statements held by F.PD. internal affairs of percipient
N witnesses regarding this case
X a. 1in particular involving any investigation of the missing Mobil

video tape of 7-4-00

ﬁ 40. State the time F.P.D. Dones and Vizikas left the Mobil after respond-

V ing tO thice AofanA~wr o
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\

\& 41. See also Defendant's Bill of Particulars, Motion for Expert Testing
on the F.P.D. phone tapes and recording machine and negatives of the
pictures/photos (6) the F.P.D. has of the alleged victim's alleged injur
ies, Motion for a Medical witness to testify regarding the injuries

sustained by Peter H. Gear and the defendant as per medical records and
photos.

,((f 8,, K{La, {/w: M 0’()/{«5«,&% antreda [T, Mvﬂh

- \./ E

42, See also defendant's Motion to compel Attorney Brekka to disclose
exculpatory evidence he gained during his investigation of this case

to the defendant so the defendant can be prepared for trial.

bg’?{’ 43. See defendant's Motion for Evidentiary Hearing of Peter H. Gear so

he defendant can gain excupatory evidence.
b chl] W@/

44. See also defendant's Motions for hospital and medical records to the

- Deaconess-Glover Hospital and the M.C.I. Concord H.S.U. and to Mobil 0il
Corp, for documents,.

W//””\

Michael Elbery, Pro se
SECC Prison A 406, (C57634
12 Administration Rd.
Bridgewater, Mass. 02324
2-14-01

Certificate of Service

I the defendant prose, Michael Elbery, sent this Omnibus Motion to the

Clerk-Criminal-Framingham District Court, 600 Concord St., Framingham,
Mass. and to the Framingham D.A.'s Office, 100 Concord St., Framingham,
Mass. all via U.S. certified mail prepaid on 2- -01 from SECC Prison
Mail.

/M, 2 kR
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2:40pm. PO met with subject and viewed final checks from Merrit Gas periods

ending 5-26,6~2-00 for 17% hours each week. PO also viewed most receint check
stubs from Mobil -Gas for 35 hours which is an avg. of 17.25 hours per week. -
Subject is meeting a standard number of hours imposed by the Board.which 1sg

35 hours weekly. Subject reports no changes other than that in employment.
No problems.KR/jd

PO on vacation from 7-3-00 to 7-7-00-XKR/jd

PO Stanford spoke with Officer Saxtkhez of Framingham PD. Subject was involved

in an ‘A&B at a gas station, investigartion on-going.KR/jd

PS advised by Framingham PD that a criminal complaint was filed against the.
subject for A&B D/W. PS authorized a WIC. PO.Bello and Stanford along with

Needham PD arrested subject at his residemce at 6:30pm. Subject proclaimed
his innocence.RR/jd

PH set for 7-17-00 at MCI*Concqré.KR/jd
PH rescheduled to 7-19~00.RR/jd
Computer check reveals no pending cases.KR/jd
Form A faxed to,MCI~C;ncord this date.XR/3jd
FO époke with the vicicm who informed PO that he sought medical treatment

: R
after the assgault and was still under are. The viectdim told PO that

he was traumatized and fearful ©f the subject. PO referred victim to the Victims
Service Unit. ER/3d

Submitted. PO recommends Provisional Revocacion.KR/jd
Provisional Revocatidn. KR/jd
Return of service received this date.ER/jd

Subject postpond his final revocation hearing.RR/jd



