
THE COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX DISTRICT ATTORNEY 

100 CONCORD PLACE 

FRAMINGHAM, MA 01701 

MARTHA COAKLEY 
TEL: 508-875-4141 

DISTRICT ATIORNEY 
FAX: 508-879-8966 

By Certified Mail
 
June 12, 2001
 

Michael Elberry (057634)
 
SECC Prison OO-A
 
12 Administrative Road
 
Bridgewater, MA 02324
 

Re:	 Commonwealth v. Michael Elberry
 
Docket No.: 00-3006
 

Dear Mr. Elberry: 

Enclosed please find: 

(1)	 Commonwealth's Bill OfParticu1ars; 

(2)	 Commonwealth's Response To Court Order On Defendant's Omnibus 
Discovery Motion, with attachments; 

(3)	 Copy of the video referred to in item number three; and 

(4) Affidavit and attached certified medical records which are being served 
pursuant to G.L. c. 233, sec. 79G. 

Yours Truly, 
/~...._-=---~-~-------­

~~:::/ 

~iddl;;ex District Attorney's Office 
(508) 875-4141 

cc: , Framingham District Court Clerk's Office 

@ Print&d on Recyelad Slock 20% Posl Conaurn3V Waste 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT 
DOCKET NO. 00-3006 

COMMONWEALTH
 

v.
 

MICHAEL ELBERRY
 

COMMONWEALTH'S BILL OF PARTICULARS
 

Now comes the Commonwealth in the above-entitled matter and in response to defendant's 
request for a bill of particular states as follows: 

Date:	 On or about July 4, 2000. 

Place:	 The assault and battery and the assault and battery with a dangerous weapon took 
place at the Speen Street Mobil Gas station/market at 696 Cochituate Road/Route 
30 in Framingham, Massachusetts. 

Manner 
and means:	 On the above dates, the defendant intended to and did in fact did touch Peter Gear 

without having any right or excuse for doing so, and such touching was done 
without Mr. Gear's consent and was intended to and did in fact cause bodily harm 
to Mr. Gear. The dangerous weapon used by defendant was his shod foot. 

The Commonwealth reserves the right to amend or supplement this bill of particulars at 
any reasonable time prior to or at trial. 

Respectfully Submitted, 
For the Commonwealth 

MARTHA COAKLEY 
DISTRICT ATTORNEY 
~~	 -_/ 

-~---------Special Assistant District Attorney 
100 Concord Place 
Framingham, MA 01701 
(508) 875-4141 

Dated: June 12,2001 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT 
DOCKET NO. 00-3006 

COMMONWEALTH 

v. 

MICHAEL ELBERRY 

COMMONWEALTH'S RESPONSE TO COURT ORDER
 
ON DEFENDANT'S OMNIBUS DISCOVERY MOTION
 

Now comes the Commonwealth in the above-entitled matter and in response to this Court Order 
(Stoddart, 1., May 17,2001) on Defendant's Omnibus Discovery Motion as follows:! 

Request Number 1 

(a) the booking photos were provided to defendant prior to this Court's Order; 

(b) a copy of the booking sheet is attached hereto; 

y: (c) there is no such video in the possession, custody or control of the District Attorney's 
- Office; 

(d) see response to lea) and l(b); 

(f) see response to l(b).
 

Request Number 2
 

(a) a copy of the set of photographs were provided to defendant prior to this Court's 
Order and the originals of the same have, are and will be available for inspection. 

Request Number 3 

Not applicable to District Attorney's Office.
 

Request Number 4
 

(a) - (d) see the Framingham Standard Offense Report (Case Number 0004248), a copy 
of which was previously provided to defendant. 

1 Only those requests which were allowed are responded to herein. 



Request Number 10 

A copy of the video is enclosed. 

Request Number 12 

An original certified(c~pyofthe docket is enclosed. 

Request Number 15 

According to Framingham Police Department, the number used is simply an 
identification number for Mr. Gear, having no independent significance to the 
Department. 

Request Number 17 

A copy of a portion of the Framingham Police Department Police Log is enclosed 
herewith. There 'are no other such transcripts in the possession, custody or control of the 
District Attorney's Office, nor does it intend to use any transcripts at the trial in this 
action. 

Request Number 18 

See copy of defendant's record enclosed herewith. 

Request Number 19 

See copies of defendant's cril11,inal convictions, the receipt for Mr. Gear's purchase of 
gasoline, and Mr. Gear's medical records which have been certified pursuant to G.L. c. 
233, sec. 79G, copies all of which ate enclosed herewith. The Commonwealth also 
reserves the right to use additional documents at trial, which have not yet been identified, 
including, but not limited to any and all motions and papers sent to the Court by 
defendant. 

Request Number 20 

There are no such documents in the possession, custody or control of the District 
Attorney's Office. 

Request Number 25 

See response to Request Number 10. 

Request Number 27 

See the Framingham Standard Offense Report (Case Number 0004248), a copy of which 
was previously provided to defendant. 



Request Number 28
 

See the Framingham Standard Offense Report (Case Number 0004248), a copy of which
 
was previously provided to defendant. According to the Framingham Police Department,
 
no other notcs exist.
 

Request Number 33
 

Not applicable to District Attorney's Office.
 

The Commonwealth reserves the right to amend or supplement this response at any 
reasonable time prior to or at trial. 

Respectfully Submitted, 
For the Commonwealth 

Dated: June 12,2001 



Framingham Police Department 
Time POLICE LOG 

02:37 

03:56 

04:43 

04:58 

05:15 

05:15 

0004237 05:53 

0004238 05:57 

06:02 

06:53 

07:20 

07:32 

08:02 

08:08 

911 HANGUP: 696 COCHITUATE RD, SPEEN ST MOBIL (GOA) 951: 
VIZAKIS 960: DONES 941: ESPINOSA CALLER STATED, PROBLEM WITH 
CUSTOMER, PERSON IS DRUNK AND WONT PAY FOR GAS 

MEDICAL: 70 PEARL ST (FIRE TRANSPORT) 950: MCCANN CALLER 
REQUESTS MEDICAL ASSISTANCE. 

ALARM - RESIDENTIAL: 4 RESERVOIR RIDGE (BLDG CK/SECURE) 951: 
VIZAKIS 960: DONES CALLER REPORTS A BASEMENT ALARM. 

MESSAGE: 71 WILSON DR (ASSISTED) 950: MCCANN CALLER REQUESTS 
THAT WE ATTEMPT TO CONTACT THE RESIDENT AT 71 WILSON DR 
CONCERNING A FAMILY MATTER. 

RELEASED: STATION (LOGGED) MICHAEL HOBART, INCIDENT #0004234, 
RELEASED FROM PROTECTIVE CUSTODY PER ORDER OF THE C.O. 

DISTURBANCE: 15 EDMANDS RD, EDMANDS HOUSE (ADVISED) 941: 
ESPINOSA 953: SHASTANY 960: DONES CALLER STATES THAT A MALE 
IS YELLING AT A FEMALE IN THE APAARTMENT NEXT TO HIM, HE LIVES 
IN #156 V/ PERSON ISIDE APARTMENT#140 WAS TALKING TO 
HIMSELF,MAKING LOUD NOISES. 

TRESPASS TOW: 55 PHELPS RD, SHERWOOD PARK APARTMENTS (LOGGED) 
269: KEITH A RED 1999 GMC JIMMY, MA REG 9645JO, WAS REMOVED 
FROM THE PREMISES PER ORDER OF THE MANAGEMENT. 

TRESPASS TOW: 55 PHELPS RD, SHERWOOD PARK APARTMENTS (LOGGED) 
269: KEITH A YELLOW MECREDES BENZ, MA REG 7974PM, WAS REMOVED 
FROM THE PROPERTY PER ORDER OF THE MANAGEMENT. 

911 HANGUP: 74 MAIN ST (UNABLE TO LOCATE) 950: MCCANN 911 HANG 
UP FROM WORLD LINK COMMlWICATIONS. THERE IS NO BUSINESS NAMED 
WORLD LINK COMM AT 74 MAIN ST. 

PERSONNEL: STATION (LOGGED) OFFICER GAVIN ON DUTY AT 0645 
HOURS. 

UNDESIRABLE: 430 WAVERLY ST, STORE 24 (ADVISED) 942: LINEHAN 
949: ANTONIO CALLER REPORTS AN UNDESIRABLE IN THE STORE 24. 

PERSONNEL: STATION (LOGGED) L/TEAL AND S/DELANEY ON DUTY AT 
0730 HOURS. 

ALARM - BUSINESS: 51 WORCESTER RD (BLDG CK/SECURE) 951: GAVIN 
[GEN BURG ALARM AT THE RAT PACK] 

PERSONNEL: STATION (LOGGED) ON DUTY AT 07:30 HOURS DAY SHIFT 
RANKING OFFICERS. C.O. LT. TEAL AND PATROL SUPERVISOR SGT. 
DELANEY. ON DUTY AT 07:45 HOURS PATROL FORCE DISP GALVAN I 
CLERKS FRAZIER AND CALVAO. AREA A PELHAM BURMAN CR 941 SS 

Page: 1 Printed: 08:40:39 05-30-01 Date: 07/04/00-07/04/00 



Framingham Police Department 
Time POLICE LOG 

08:27 

0004239 09:03 

10:20 

11:08 

11:09 

11:09 

0004240 11:10 

11:31 

11:34 

11:35 

12:09 

12:15 

12:24 

0004241 13:18 

SUBST STRANGE CR 969 AREA B PEREIRA CR 956 LANGMEYER CR 942 
AREA C LOUGHMAN MC1 ABT MC2 NS SUBST ALFANO CR 943 AREA D 
GAVIN CR 951 (ALREADY ON SWING SHIFT.) 

ALARM - BUSINESS: 969 CONCORD ST, NORTHERN MASS TELEPHONE 
(BLDG CK/SECURE) 943: ALFANO 951: GAVIN GENERAL BURG. 

LARCENY: 547 WORCESTER RD, 51 (SEE REPORT) 943: ALFANO 940: 
EADIE 

CIVIL MATTER: 64 HOLLIS ST, APT 1 (ADVISED) 956: PEREIRA 
CELIO VIEIRA STATES THAT HE IS HAVING PROBLEMS WITH ROOMMATES 
WHO WONT ALLOW HIM BACK INTO HIS APARTMENT 

MEDICAL: 73 ANGELICA DR (FIRE TRANSPORT) 943: ALFANO 

MV DMV: WORCESTER RD, FRIDAYS (GOA) MV IN ROADWAY IN FRONT OF 
FRIDAYS. 

UNDESIRABLE: 1 WORCESTER RD, LOGAN EXPRESS (ADVISED) MC1: 
LOUGHMAN MC2: ABT 

ARREST: KRUEGER, STEPHEN 16 JUNIPER LN #18 NORTH ATTLEBORO, MA 
DOB:07/21/78 SS:026-70-2051 Arrested@ STATION for 
WARRANTS-OUTSIDE SEE REMARKS Officer: BURMAN 

CIVIL MATTER: 46 IRVING ST, 2 (ADVISED) 969: STRANGE 941: 
BURMAN 

MEDICAL: 37 ARSENAL RD (FIRE TRANSPORT) 956: PEREIRA 37 A MAN 
DOWN FIRE DEPARTMENT DISPATCHED. 

ALARM - RESIDENTIAL: 35 FOX HILL RD, COHEN RESIDENCE (BLDG 
CK/SECURE) 951: GAVIN 943: ALFANO HOLD UP ALARM. 

UNDESIRABLE: 358 WAVERLY ST, CHICKEN BONE SALOON (REMOVED) 
941: BURMAN 

MV COMPLAINT: 14 DONNA RD (ADVISED) MC1: LOUGHMAN MC2: ABT 

BAILED: STATION (LOGGED) REF CASE 0004240 DRUEGER,STEPHEN DOB 
7/21/78 BAILED PER ORDER B.C. DELUCA. 

ARREST: GEAR, PETER 58 CLINTON ST FRAMINGHAM, MA DOB:02/15/62 
SS:034-38-1958 Arrested@ 81 UNION AV TER for WARRANTS-OUTSIDE 
SEE REMARKS RAYNHAM PD/TAUNTON DIST CT WARRANT 9431CR004589 
LARC BY CHECK OVER 250.00J Officer: CALVAO 
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Framingham Police Department 
Time POLICE LOG 

03:59 

04: 14 

05:08 

06:21 

06:54 

0004248 07:21 

07:25 

07:33 

07:56 

ALARM - BUSINESS: 575 WORCESTER RD, WILD OATS (CK OK) 944: 
SANCHEZ 951: VIZAKIS 

ASSISTANCE: 931 WORCESTER RD, FRAMINGHAM CENTRE ANTIQUES 
(TRANSPORT) 944: SANCHEZ 951: VIZAKIS TRANSPORT STRANDED 
PERSON TO STATION 

ALARM - BUSINESS: 259 COCHITUATE RD, BURGER KING (EMP ERROR) 
944: SANCHEZ 951: VIZAKIS WEST PERIMETER DOOR ALARM DELIEVERY 
MAN 

PERSONNEL: STATION (LOGGED) OFF. CHISM OUT SICK FOR THE DAY 
SHIFT 

ACC M/V: HAMILTON ST (ASSISTED) 944: SANCHEZ CALLER REPORTS A 
MINOR MVA AT THE INTERSECTION OF SCHOOL ST PLATES ARE MA. 
3467DZ AND ME. CO. 688738 

ASSAULT: 696 COCHITUATE RD, SPEEN ST MOBIL (SEE REPORT) 944: 
SANCHEZ CALLER STATES HE WAS ASSAULTED BY AN EMPLOYEE OF THE 
MOBIL STATION 

PERSONNEL: STATION (LOGGED) LT. LEPORATI AND SGTS. REARDON 
AND DELANEY ON DUTY AT 0730 HRS 

ALARM - BUSINESS: 780 WATER ST, ROYAL PIZZA (CK OK) 944: 
SANCHEZ BACK DOOR MOTION 

PERSONNEL: STATION (LOGGED) (ON DUTY AT 0745 HRS FOR DAY 
SHIFT:CO/LT LEPORATI, NS PTL SUP/SGT REARDON, SS PTL SUP/SGT 
DELANEY; DISP/GREENGLASS; OFFICE/WERNER-KRISHTAL; AREA 
A/MCGRATH 944, PEREIRA 942(SS SUB), BURMAN 941 (PELHAM) ; AREA 
B/OTTAVIANI 950, LANGMEYER 940; AREA C/FRAZIER 949, GALVANI 
960, HAVEL 970(NS SUB); AREA D/BLASS 954; ACC.PREV/CALVAO 945, 
ABT MC2, BABINEAU MC3; HOSUING/NEWMAN; DETS/LT 
BRIDGES-HILL-SIABA-CRAWFORD; DVU/PIERS; PHOTOS/MONTUORI; 
DETAILS/HAYES) 

Page: 1 Printed: 08:41:18 05-30-01 Date: 07/05/00-07/05/00 
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08/1(J,00 08:0H Fr8.mlngl1HlH PD 

07/07/00 Caset!' OO(l4248 

On July 04, 2000 at approximately 0230 hours this OiIlcer and Officer yrizakis were 
dispatcheq to the Speen St Mobil located at 696 Cochituate Rd. in Framingham for a 911 
call 

Upon our anival we spoke with the cashier, later identified as Mii;hael Elberry from 
168 Fairtleid St. in Needham. Mr. Elberry stated a man pumped some gas into his mOlor 
vehicie (totaling 24.60) The customer then walked into the gas station to pay for the gas, 
ML Elberry stated the man had about 15 credit cards and some cash. He stated the 
customer appeared to be drunk or on drugs. He said the customer was taking to long and 
could not decide what credit card to use, 10...r Elberry stated there was another client 
waiting in line. The male subject then got mto an argument vlith the other customer. 
Mr. Elber~i told the male subject to hUfry up. This is \:vhen the male subject left the gas 
station and was not going to pay for the gas. 

At this time, rvtr. EIberry decided to get the rnale subjects piate. I had dispatch run the 
plate, \vhich came back to a Peter H. Gear, DOB 02/15/62 from 65 Strathmore Rd. apt 3 
in Brighton. Mr. Elberr\( stated 'when he went to gel; the plate the male subject attacked 
him 1\,r~ Elberry did i,ce, '.: scratches on his forean11S, The male subject threw to gallons 
of\\\,:. 'c' Q.ainst the ulass door. He then took a traffic cone and hit Mr EIben-v over the

L.- :.~ r 

head \\'1lh th:e cone !vk El::,erT)' stated he ran inside the gas station and dialed 9 11 fr,x 
help 

I asked Mr. Elberry fr)[ an 1..0. to get Wille information for a repoll I was going to file. 
He said he did not have an LD. 1then asked him for his name He ,,2.;,' ('I! t.c I don't 
v"ant to dve you that. I eXl-')lained to \;L- Elberrv that I needed his lrlormation to file ifL- . . 
reporT. He stated \vhy I stated ifhe wanted charges taken out on tius wale subject I 
\vould need his infom1ation to file the report and that he would have to go to court and 
testify'. I explained te' '111 \\'e would charge the male subject \vith assault and battery and 
larceny Mr. Elberry Stud ,)0 no I don't want to go to court. I then asked him~vhaI he 
would like us to do. He then said nothing I don't want to give you my infonnation &'1d I 
don't want to go to court. MI. Elbeny did not want to take Out charges against the male 
subject 

I told Mr Elberry if his manager needed the male subjects informa.tion to give me a call 
at the pulice station. 

R.;:spectiuUy submitted, 

if;)?J/L~ 
l Dones #2~~4 
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07/07/00 Case# 0004248 

On July 04, 2000 at approximately 0230 hours this Officer and Officer Vizakis were 
dispatched to the Speen St Mobil located at 696 Cochituate Rd in Framingham for a 911 
call. 

Upon our arrival we spoke with the cashier, later identified as Michael Elberry from 
168 Fairfield St. in Needham. Mr. Elberry stated a man pumped some gas into his motOr 
vehicle (totaling 24.60). The customer then walked into the gas station to pay for the gas. 
Mr. Elberry stated the man had about 15 credit cards and some cash. He stated the 
customer appeared to be drunk or all drugs. He said the customer was taking to long and 
could not decide what credit card to use. .tv1r. Elberry stated there was another client 
waiting in line. The male subject then got into an argument with the other customer. 
Mr. Elberry told the male subject to hUr11' up. This is when the male subject left the gas 
station and was not going to pay for the gas. 

At tius time, N1r. Elberry decided to get the male subjects plate. I had dispatch run the 
plate, which came back to a Peter H. Gear, DOB 02115/62 from 65 Strathmore Rd. apt 3 
in Brighton. Mr. Elberry stated when he went to get the plate the male subject attacked 
him. Mr. Elberry did have scratches on his foreanns. The male subject threw to gallons 
of water against the glass door. He then took a traffic cone and hit Mr. Elberry over the 
head with the cone. Mr. Elberry stated he ran inside the gas station and dia.led 91] for 
help. 

I asked Mr. Elberry for an LD, to get some information for a report I was going to file, 
He said he did not have an 1.D. I then asked him for his name. He said oh no I don't 
want to give you that. I explained to MI'. Elberry that I needed his information to file the 
report. He stated why. 1 stated if he wanted charges taken out on this male subject I 
would need his infonnation to file the report and that he would have to go to court and 
testify. I explained to him we would charge the male subject with assault and battery and 
larceny. Mr. Elberry said oh no I don't want to go to court. I then asked him what he 
would like us to do. He then said nothing. I don't want to give you my information and I 
don't want to go to court. Mr. Elberry did not want to take out charges against the male 
subject. 

I told Mr. Elberry if his manager needed the male subjects information to give me a call 
at the police station. 

Respectfully submitted, 
r_ 

YLL4­~I 
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FOR COMPLAINT 0 JUVENILE District Court Department 
o ARREST 0 HEARING [] $UMMONS---~AflRANr COUAT DIVISION 

The within named complainant reQuests that a complaInt Issue against the within Framingham Distrlct Court . 
named defendant, oharging said defendant with the oftense{s) listed below. 606 Concord St. _P.O. Box 828 

CATe OF APPLICATION DATE OF~ P F }l'!EN5} • I '0 / Framin""ham, MA 01701 
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COURT USE A hearing upon this complaint applicatlon-r---- DA"-e of'HEARING iIME'O-F HEARING--' COURT USE : 
_..QNLy"~ .WlII be held at..!!"lEl.aooy_e cO~.'!.-~~~.E~~9~.L_.__ ..._AT ..._..... +-ONLY I 
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NO. Owner of property, Goods stolen......hat . Over or unQ~r ",' SUeSTANCE,IJR WEAPON 
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3 ---_.. _--_._.. _._-_.._.-~--_._--..., 

NO PROCESS TO ISSUE 
C At request of complainant 
o Complainant failed to prosecute 
o Insufficient evidence having been presented 

PROCESS TO ISSUE ll'PE OF PROCESS . , ., 4 -,f 
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THE COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX DISTRICT ATTORNEY 

100 CONCORD PLACE 

FRAMINGHAM, MA 01701 

MARTHA COAKLEY TEL: 508-875-4141 
DISTRICT AITORNEY FAX: 508-879-8966 

June 21, 2001 

Michael Elberry (057634)
 
SECC Prison OO-A
 
12 Administrative Road
 
Bridgewater, MA 02324
 

Re: Commonwealth v. Michael Elberry, Docket No. 00-3006 

Dear Mr. Elberry: 

Enclosed please find the Commonwealth's Affidavit pertaining to the medical records of 
Peter Gear. 

Yours Truly, 

Middlesex District Attorney's Office 
(508) 875-4141 

cc: Framingham District Court Clerk's Office 

Ene. 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss FRAMINGHAM DISTRICT COURT 
DOCKET NO. 0149CR003006 

COMMONWEALTH 

V. 

MICHAEL ELBERRY 

AFFIDAVIT
 

1, Marc Camler, do hereby certify the following: 

1.	 I am an Assistant District Attorney in the Middlesex District Attorney's 
Office, the office assigned to prosecute the above-captioned matter; 

2.	 That the Commonwealth sent by certified mail the enclosed medical records 
to the defendant on June 12, 2001; 

3.	 That said records were received by the defendant on June 13,2001 (see 
attached); and, 

4.	 That the Commonwealth is filing the enclosed medical records with the 
Framingham District Court's Clerk's Office on June 22, 2001. 

Signed under the penalties of perjury on June 21, 2001. 

Respectfully submitted 
For the Commonwealth, 
District Attorney MARTHA 
COAKLEY 
By: 

'/1?~ C--­( .	 . 

Marc E. Canner 
Assistant District Attorney 
BBO # 640351 
Framingham Regional Office 
100 Concord Street, 3rd Floor 
(508) 875-4141 

Dated: June 21, 2001 



CERTIFICATE OF SERVICE 

I hereby certify that I served true and accurate copies of the foregoing on the 
defendant by hand/regular mail/facsimile to counsel of record this date. 
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Patient: GEAR,PETER MRN: 143834(NW) Status: Signed 
Author: Schissel, Scott Lewis, M.D. Visit Date:08/23/2000 

DV: 08/23/00 

SLS/kjh 30749.doc 

Schissel, Scott Lewis, M.D. 

Page 2 of 2 
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