Michael Elbery, C5634
S.E.C.C. Prison A 406

12 Administration RAd.
Bridgewater, Mass. 02324
2-19-01

Mass.S.J.C.

1300 New Court House
Pemberton Sqg.
Boston, Mass. 02108

RE: Petition C. 211 s. 3
Com. v. Elbery #0049CR1893A (Amended 3006AB)

Framingham District Court

Dear Clerk:

Please find for immediate filing and review by a Single Justice,

"Petition under MGL C. 211 s. 3"

Please send me a docket number on this case. If a fee is required
either inform me and I will have the prison treasurer send you

the money or have the Court attach my inmate account.

To my best knowledge there is no fee for an incarcerated petitioner.

Thank you.

a2
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Petion 211 s.3

Regarding: Com. v. Elbery
Framingham District Court #0049CR1893A

document listing

Petition C. 211 s. 3 9 pages
Certificate of Service 1 page
Affidavits 2 pages
Exhibit A - Complaint, Com. v. Elbery,#0049CR1893 amended to

#003006 1 page
Exhibit B - Docket Entries, Com. v. Elbery, #0049CR1893

and amended #3006 3 pages
Exhibifﬂq;— 4 letters firing Robertson/") 6 pages
Exhibit D - Defendant's Notice to Continue Prosé// 8 pages
Exhibit E -

Defendant's Notice Court Appointed lawyer

fired o 7 pages

Exhibit F - Defendant's Objection and Refiling of 6
Pro se Discovery Motions 11 pages
Ex. 1 - Defendant's Motion for Supplemental
Discovery 8 pages
Ex. 2 - Defendant's Motion for Additional

Ex. 3 - Defendant's Motion for Evidentiary
Hearing of Peter H. Gear 5 pages

Discovery 4 pages -~




Ex. 4 - Defendant's Motion for Court Order
and Related Subpoena

Ex. 5 - Defendant's Motion for Discovery
Post- Brekka

Ex. 6 - Defendant's Motion for Discovery
Exhibit ﬁ}l Defendant's Motion Bill of Particulars

Exhibit k{-— defendant's Motion for Omnibus Discovery

2 of 2

pages

pages

3 pagesﬁfﬂ

13

pages

pages



COMMONWEALTH OF MASSACHUSETTS

Single Justice Mass. S.J.C.
Docket #

Commonwealth of Massachusetts

Michael Elbery

PETITION UNDER M.G.L. C. 211 s8. 3
to

ORDER REINSTATEMENT OF THE DEFENDANT'S SELF-REPRESENTATIONZ

for the

3-8-01 PRE-TRIAL HEARING AND ENTIRETY OF CASE

and

ORDER DISTRICT COURT TO DOCKET PRO SE DISCOVERY MOTIONS

AND

STAY OF CASE UNTIL ORDERS OBEYED BY THE DISTRICT COURT
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1. The defendant above docketed petitions the Single Justice of
the Massachusetts S.J.C. to stop an injustice at the Framingham
District Court regarding the criminal action Commonwealth v.

Michael Elbery docket #0049CR1893A (amended to #00-CR-03006AB)

as is required by M.G.L. C. 211 s. 3, Superintendence of Inferior
Courts. The injustice at the Framingham District Court against
this defendant constitutes a violation of Mass. law and the U.S.
Constitution's 6th and 14th Amendments and thus the defendant's
substantive rights. See Exhibit A.

2. The injustices and violations of this defendant's substantive
rights are as follows:

a. The Court, Judge Paul Healy, refuses to allow the defendant
to represent himself at the scheduled 3-08-01 Pre-Trial Hearing
in order to prevent the defendant from argquing his, previously filed,
pro se discovery motions. This will result in a wholesale sell-off
by the Court appointed attorney of exculpatory defense evidence that

would be yielded by these discovery motions.

b. The Court refuses to docket 6 of this defendant's pro se

discovery motions.

BACKGROUND FACTS

3. The petitioner/defendant, Michael Elbery, was arrested, supposedly
, due to an incident while he was working at a Mobil convenience

store in Framingham, Mass. on 7-4-00.

4., This defendant, during that incident in #3, was attacked with
various weapons by a drunken customer (the alleged victim) at around
2:30 a.m. This while the defendant was recording the drunk's auto
registration number while the drunk was absconding with a full tank
of stolen gas from that Mobil.

5. The drunk (alleged victim) pursued,kicked and blundgeoned this

defendant with weapons while the defendant was trying to lock himself
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inside the Mobil.

6. A group of "Good Samaritans'" chased the drunk-robber, who fled
with the stolen tank full of gas. This while the defendant was locked

inside the Mobil store.

7. Framingham Police Dept. (hereinafter F.P.D.) investigating
officer, Sgt. Hector Sanchez, claims the drunk robber is a victim

because he has injuries.

8. The entire incident, alleged criminal episode, was filmed by 3

video cameras, however, the F.P.D. destroyed that video.

9. The defendant has been in prison since 7-7-00 due to the charges

claimed by the Middlesex D.A.'s Office and the F.P.D.

INJUSTICE #1 - Defendant Deprived of the Right to Self-Representa-

tion at Scheduled 3-08-01 Pre-Trial Hearing.

10. The defendait hired attorney Ken Brekka in July '00 to defend

the above charges. See Exhibit B.

11. Brekka withdrew from the case on 11-14-00 claiming he was a
witness. Brekka observed a F.P.D. booking photo taken on 7-4-00

, at 1:20 p.m., of the alleged victim for an outstanding 6 year

old felony charge. That booking photo did not reveal the head injury
depicted in the F.P.D.'s photos of the alleged victim, (supposedly
caused by the defendant), taken on 7-5-00 by the F.P.D. These fab-
ricated photos are the prosecution's case-in-chief. Brekka claimed

he was not able to obtain the booking photo from the F.P.D.

12. The defendant represented himself, pro se, from 11-14-00. On
12-28-00, at a hearing of the same case, this defendant requested
a "stand-by counsel" to assist him to perform "discovery chores"

that the defendant cannct do because of incarceration.
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13. The Framingham Court, Judge Paul Healy, at the 1-31-01 hearing
of the case, assigned a counsel, Attorney James Robertson,to the
defendant and informed the defendant that Attorney Robertson, not
the pro se defendant, would be arguing this defendant's pro se dis-
covery motions at the Pre-Trail Hearing on 3-08-01. Those pro se

discovery motions had already been filed.

14. 1In open court on 1-31-01 the defendant protested this Healy

activity in #13.

15. This pro se defendant immediately, on 1-31-01, fired Attorney
James Robertson, in writing, and notified the Framingham District

Court of the same. See Exs. C,D,E.

16. This defendant, Michael Elbery, refuses to allow any bar-attorney
to represent.-him.and argueihis. prose:idiscovery motions-at-the scheduled

3-08-01 Pre-Trial Hearing or for the balance of this case.

17. This defendant demands as is his right via the U.S. Constitution's

6th Amendment, to remain pro se and represent himself before a jury.

18. At this late date, 2-19-01, this defendant has heard no response
regarding his notice and motions in #15, as the Framingham District
Court refuses to allow this defendant to represent himself pro se

and require Attorney James Robertson to withdraw. This is an out-
rageous violation of this defendant's "Right to Self-Representation"
under the 6th Amendment of the U.S. Constitution. See Memo of Law
below. The state actors at Framingham District Court will use Attorney
Robertson to ignore this pro se defendant's discovery motions, as
below, and acguiesce in those state actors' plan to maliciously

prosecute and frame this defendant via a wholesale sell-off of this

‘defendant's right to mandatory discovery from the prosecution.
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Injustice #2 - Defendant's Pro se Discovery Motions not Docketed

by the Court - Violation of Substantive and Procedural Due

Process Rights Under the 14th Amendment of the U.S. Constitution

19. The defendant was notified by his then attorney, Ken Brekka,
that he would be withdrawing and that he, Brekka, could not file
certain discovery motions as requested by this defendant, Michael
Elbery.

20. As a result of the activity in #19 this defendant filed 4 Pro
se discovery motions, in October and November of '00. See Exhibits
1 through 4 of Exhibit F.

21. The defendant requested docket entries of the above case on
2-7-01 and found that those 4 discovery motions in #20, as well as,
2 subsequently filed Pro se discovery motions were not docketed.
See Ex. B

22. This Pro se defendant resubmitted/refiled via certified mail
these same 6 Pro se discovery motions in #'s 20, 21. See Ex. F

and its supporting exhibits 1 through 6.

23. This Pro se defendant also filed an "Omnibus Discovery Motion"

and "Bill of Particulars" on 2-17-01 to further protect his dis-~

covery rights. See Exs. G and H.

24. The state actors at the Framingham District Court pretend the
defendant's Pro se discovery motions in #'s 19-23, above, do not
exist, this in order to railroad and frame this defendant-citizen
via deprivation of his mandatory and excupatory discovery as re-
quired by the Federal Brady laws and M.R.Cr.P-14 and M.G.L. C.

218 s. 26A. This activity (Injustice #2) by the Framingham
District Court state actors is a violation of this defendant's

6th and 14th Amendments of the U.S. Constitution and Article 12

of the Massachusetts Declaration of Rights - the defendant's
Substantive Rights to a Fair Trial, the Right to be Prepared for
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Trial, the Right to Present a Complete Defense, and a Right to Due
Process of Law.

MEMORANDUM OF LAW AND ARGUMENT

Right to Self-Representation

Per Blumenson, Mass. Criminal Practice, Vol. 1 p. 153 ('98),

the defendant has a Constitutional Right to represent himself,
Com. v. Lee, 394 Mass. 209,216 ('85) (6 other state and Federal-
1st Circuit cases cited), even where the defendant has no legal
knowledge.

The right to self-representation is established in the U.S.
Constitution by the Sixth Amendment Rights to defend and to counsel
and the Fourteenth Amendment Due Process Clause; and the Mass.
Declaration of Rights via Article 12, guaranteeing the right to de-
fend in person or by counsel. Com. v. Chapman, 8 Mass. App. Ct.
260, 265, (1979).

Violation of this Right, self-representation, is reversible
error per se. McKaskie v. Wiggins, 465 U.S. 168, 177 n. 8 ('84);

Com. v. Confrey, 410 Mass. 1, 10 ('91) (other Mass. and U.S. cases
cited).

The Massachusetts and Federal law on this issue, self-represent-
ation, could not be any stronger, the Framingham District Court must
allow this defendant to represent himself at the 3-08-01 Pre-Trail

Conference, of the above docketed case, and the entirety of the case.

This demand for self-representation does not delay the case,
as this defendant alerted both Robertson and the Court that Rober-
tson was fired and the defendant remained pro se the same day
the Court appointed him, 1-31-01. See Exhibits c, b, F for_;;is
and the defendant informing the Court he would be prepared to argue

discovery motions/issues on the scheduled 3-8-01 Pre-_Trail Hearing.
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Due Process Violation - Impeding the Defendant's Use of the Court

The state of Massachusetts provides discovery procedures for
every criminal defendant, including the right to motion for govern-
ment held evidence via M.R.Cr.P. - Rule 14a. The Fourteenth Amend-
ment of the U.S. guarantees this criminal defendant use of these
same state discovery procedures. Richards v. Jefferson County, Ala.
, 116 8. Ct. 1761, 517 U.S. 793; Alexander v, Whitman, 114 F3d 1392.

The Court's refusal to docket this pro se defendant's discovery mo-

tions is an outrageous, .arbitrary action that shocks the conscience
and interfers with rights implicit in the concept of ordered liberty,
which the Due Process Clauseof the Fourteenth Amendment protects this

defendant against. Real v. Okin, 738 F2d 1: Pisa v. Street 491 F.

Supp. 530, (state violates Due Process Clause when it acts in such a
way as to shock the cascience through behavior which offends a sense
of justice or runs counter to the decencies of civilized conduct).

In addition, this same activity, not docketing the defendant's
motions, by the state actors at the Framingham District Court violates
the defendant's Right to Access to the Court. This defendant cannot
get a Fair Trail if he is not allowed state mandated discovery pro-
cedures that allow him to prepare for trial.

Lastly, this activity of not docketing this defendant's motions
ties in to the plan by the state actors at the Framingham District
Court to prevent this defendant from self-representation at the
Pre-Trial Hearing on 3-8-01. This defendant's pro se discovery demands

are dangerous to the prosecutions case and they act like they know it.



7 of 9

M.G.L. C. 211 s. 3 - Why the above injustices of the defendant's

substantive rights should not have to wait for relief via appeal.

The above scenario (gross and brazen violation of the Constitution)
involving this defendant at the Framingham District Court is nothing
but a kangaroo court aimed at railroading (malicious prosecution) a
U.S. citizen, Michael Elbery, who, as everyone in the Mass. Judicial
System and the Mass. Executive Branch knows, is already doing a 10
vear prison sentence for an unconstitutional conviction in Worcester
Superior Court in July of '93. This defendant exposed Superior Court
Judge Dan Toomey's participation in that '93 conspiracy to maliciously
prosecute and falsely imprison-this defendant:causing-the Governor
of Massachusetts to "overlook" Toomey's application for S.J.C.
Justice. Toomey had been billed as the favored applicant amongst 15
finalists for the first of five S.J.C. vacancies. See Boston Globe,
page 1, 5-27-99.

This entire criminal charge, as above, at the Framingham District
Court and related false imprisonment and malicious prosecution is,
in part, a retaliation for this citizen's, Michael Elbery's, crusade
for justice against Judge Dan Toomey and that unconstitutional con-
viction for "attempted mayhen' in '93.

The state actors at the Framingham District Court aim at having
a court appointed lawyer agree with the Court to ignore this defendant's
discovery requests that otherwise will produce evidence that will make
a mockery of the prosecutor's case. Against this defendant's repeated
written objections the state actors at the Framingham District Court
plan on using one of their attorneys, James Robertson, to "sell-out"
this defendant's rights to that same mandatory discovery that would

be produced by the defendant's discovery motions.

Note, this defendant should have already received the discovery
as requested per his discovery motions incorporated herein. The dis-
covery requested is mandatory under Rule 14a of the M.R.Cr.P and
M.G.L. C. 218 s. 26A. The Pre-Trial Hearing was originally scheduled
for 11-14-00 and continued when Brekka quit. Brekka also continued the
Pre-Trial Conference but the prosecutor refuses to talk to this

defendant. The prosecutor has had plenty of time to produce the re-
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guested discovery, most of which is mandatory.

The above are violations of the defendant's substantive rights which
will upon public exposure undermine the Massachusetts Judicial System
causing shame and embarrassment to those men and women in the judiciary
that the society has entrusted to run the Courts and safe-guard justice.
The case above, like the one in Worcester in '93, where Toomey
Knowingly gave an innocent man 10years in a state prison, will not
just cause an injustice for the defendant but will cause the members
of society to distrust the Courts in Massachusetts even more.

The Mass. S.J.C. has been alerted to the situation and must act
now to stop the violation of this defendant's substantive rights as
the Massachusetts legislature intended via C. 211 s. 3 , or, other-

wise be held to advocate such treachery in their courts.

Society has a right to have its appointed judicial officials
in the Mass. S.J.C. stop the lynch mob that is railroading this
defendant, as above. The S.J.C. should not excuse the criminal con-

duct, enumerated above, with existence of an appeal process.

WHEREFORE,

The pro se defendant, Michael Elbery, asks the Mass. S.J.C.
to acknowledge and witness this injustice, as above, and,
1. order the state actors at Framingham District Court to recognize
; immediately, the defendant's right to self-representation before
the Pre-Trial Hearing scheduled for 3-08-01 takes place,
2. the defendant further asks the S.J.C. to order the Framingham
District Court to docket the 6 discovery motions the court is pre-
tending do not exist and have the court review and allow those 6
motions and Exhibits G and H to be argued at the 3-8-01 Pre-Trial

Conference.

3. stay the proceedings of the above docketed case until the Framing-

ham Court obeys these orders,

4. insure that the state actors at the Framingham District Court do
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not rig the jury. For a man as unpopular in the Mass. courts there can
only be 1 reason why the AB-DW charge did not ‘resultiin’Superior’-
Court jurisdiction where the prison sentence would be much greater,
that is a jury of six

is easier to fix

than 12.

Michael é/;ery, C57634
SECC Prison A-406

12 Administration Rd.
Bridgewater, Mass. 02324

2-19-01



Certificate of Service

I the defendant, Michael Elbery, sent this C. 211 s. 3 Petition
to the Clerk-Mass. S.J.C. at 1300 New Court House, Pemberton Sqg.
Boston, Mass. 02108 and to the Mass. Attorney General's Office, 1
Ashburton Place, Boston, Mass. 02108 and to the Clerk - Criminal
Pramingham District Court, 600 Concord St., Framingham, Mass.01701
and to the Framingham D.A.'s Office, 100 Concord St., Framingham,
Mass. 01701 all via U.S. certified maii%brepaid on 2-2%-01 from

S.E.C.C. Prison.
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COMMONWEALTH OF MASSACHUSETTS

Commonwealth Mass. S.J.C.

Elbery

AFFIDAVITS IN SUPPORT
OF
PETITION UNDER M.G.L. C. 211 S.3
REGARDING #0049CR1893A

FRAMINGHAM DISTRICT COURT

I am the defendant pro se, Michael Elbery, I am falsely incarcerated

at SECC Prison, Bridgewater, Mass.

1. The courtroom clerk at the 12-28-00nhbheardingcbHfithececasetat
Framingham District Courtccompdainédttoi-theaujudgenabout:méifiding

the 4 pro se motions that are incorporated in Exhibit F.

2. I saw that samg&ourt clerk withtthe.motionsiinnhisnhand=asrhe

complained that I had filed those 4 pro se motions.

3. As per docket entries of the case, Exhibit B, the originally
scheduled Pre-Trial Conference was continued from 11-14-00 as was

the Pre-Trial Conference by my attorney who quit, Ken Brekka.

4. The Pre-Trail Conference was continued so I could run the dis-

covery because Brekka said there were requests that I was making
that he could not make.

5. T have yet to hear anything from the prosecution. The prosecu-



tion has yet to produce many of the mandatory discovery that is
obvious in this case that I have had to demand through discovery
motions. An example of this is the alleged victim's hospital and

doctors records for his alleged injuries. See exhibit H.

6. I fired court appointed attorney, James Robertson, on 1-31-01
which was the same day the court appointed him. I also sent notice
to the Framingham Distict Court of this Robertson dismissal on

1- 31-01. See Exhibits C, D, E.

7. I hate the term but it was I who was the victim. I was working

at the Mobil store and was robbed by a drunk. I was the one who
got hit over the head during that robbery that it caused me to

be hospitalized at the Deaconess-Glover in Needham and treated by
Dr. Buchler. My head injury was bad enough that I was given a

CAT SCAN.

Signed on this 19th day of February, 2001 under the pains and
penalties of perjur

2N

Michael Elbery, prose
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and 278 §29D warning D Not Responsible [[] Request of Deft [ Failure to prosecute ] Other:
Bench Trial [] Responsible [[] Filed with Deft's consent [[] Nolle Prosequi [[] Decriminalized (277 §70C)
Jury Trial |:| No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VIW ASSESSMENT
DWAIVED
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
[:| Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING [[] Probation [[] Pretrial Probation (276 §87) - until:
D Guilty Plea or Admission D Not Guilt [:| To be dismissed upon payment of court costs/restitution
to Sufficient Facts Y Dismissed . R tof C R t of Victi
accepted after colloguy [ Guitty D ismissed upon: [T] Request of Comm. 7] Request of Victim
andg 278 §25D warning I:] Not Responsible D Request of Deft D Failure to prosecute D uther:
D Bench Trial [] Responsible [] Filed with Deft's consent [] Nolle Prosequi [[] Decriminalized (277 §70C)
I:] Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VIW ASSESSMENT
[]WAIVED
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
|:] Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:
Guiity Plea or Admission : To be dismissed upon payment of court costs/restitution
0 & Stinciont Facts [ Not Guilty 0 Dismissed upon: [ Request of C Regquest of Victi
accepted after colloguy (] Guitty D ismissed upon: ] Request of Comm. [ Request of Victim
and 278 §29D warning [] Not Responsible [] Request of Deft [] Failure to prosecute [ Other:
D Bench Trial D Responsible D Filed with Deft's consent D Nolle Prosequi [] Decriminalized (277 §70C)
[ Jury Trial [[] No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above I:] Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
- : - : e ADDITIONAL
COUNTS
ATTACHED

COURT ADDRESS
Framingham District Court

CLERK-MAGISTRATE/ASST. GLERK oN(DAatE) | 6090 Concord Strest
PO Box 828 Framingham, MA 01701-800
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Lo C

ﬁb@) J00—-0B TKRB3 BB:33:29 | TO BB:33:29 | RLS BA:33:29 | DUR 00:@0:@1
oeR/07/04 HIT CALL

s oo S S S S S —— S $o00 ———e — S oo — - -— e s somse

Current time: @@:45 (2000/07/04)

System message: APU # 002 RMT SEND BY 0008 07/04 20:47:26
[508) 877-0916 TKOO1 20:47:05 | RI 00:47:07 | COGB2 BO:47:11 | TTO13 Q0:47:21
| DIOO2 00:47:41 | RLS @0:47:43 | DUR 20:00:38

PRRB/ Q7 /04
PA1 RESD 0Q:47 @7/04 (508) 877-0916 LEWIS,ERMOND F S5 BURBANK CIR FRAMINGHAM ESN=

@4 INP  FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: 00:59 (2000/@27/04)
Current time: @1:11 (2000/Q07/04)
Current time: 01:23 (FORO/B7/34)
Current time: 01:35 (2000/07/04)
Current time: Q1:47 (2Q00/Q7/04)
Current time: @1:59 (Z0Q0/07/04)
Current time: 02:11 (2000/Q7/04)
Current time: @2:23 (2000/07/04)

KS508) 875-1424 TKOQR2 Q2:22:09 | RI oz2:22:11 | COQVB1 Q2:22:16 | DIAOL @2:24:11
I RLS B2:24:14 1 DUR R2:02:05

FRBQ/07/04

P2 BUSN @2:22 87/04 (508) 875-1424 MOBIL OIL CORP 696 COCHITUATE RD FRAMINGHAM
ESN=204 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: @02:36 (2002/07/04)

Current time: 22:48 (PQBQA/A7/04)

Current time: 03:20 (200Q/Q7/74)

Current time: 03:12 ' . (2000/Q7/24)

T I R N N N T S R R S T T, S T N T T R R S e S S S T S S TS S T S ST ST TR ISR TSR T EREERE=S
Page# 21 Calls on this pange Cumulative calls today Total calls

All Calls TiU:03 MIU:00 LIU:00 TiU:0003 MIU: 0000 LIU:0000 today:0003

-

b o o e e o e T I O S B S S R S S AR S S R S I I S I I R I I S I R = smEssmEmIm =

Tuesday cO0R/07/04 03:24 *#%%% FRAMINGHAM K% X ¥ Pane # Q@2
b2 — a3 < —1 A A B e B e e S P e S e R R N e T T N e R EREEEEEREEEET

Current time: @03:24 (ZO0R/07/04&)

Current time: Q03:36 (200R/07/04)

Current time: 03:48 (2OVR/B7/04)

4Systel message: APU # @02 RMT SEND BY QQQ@ @7/04 @3:55:37

CO0R4 03:55:30
DIOB4 B3:55:31
DIQ@4 Q3:55:32
DIVOZ B3:55:596
DUR P0:00: 49

(S08) 879-6978 TKOO3 ©B3:55:1@ | RI 23:55:12 | COQ02 B3:55:18
| RB152 03:55:30 | TTO13 B3:55:31
| CO8B4 83:55:31 | AB1SE @3:55:31
| COR04 @3:55:32 | AQ1SE2 @3:55:32
i |

DIgQ4 03:55:58 RLS 03:95:59

A0/ Q7 /04
P03 BUSN 03:55 @7/04 (508) 879-6978 PATHWAYS RESIDENTS 7@ PERRL FRAMINGHAM ESN=2
p4 INP  FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: 04:08 . (2000/Q7/04)
Current time: Q4:20 (200Q/07/04)
Current time: Q04:32 (2000/@07/04)
Current time: 24:44 (2000/Q7/04)
Current time: Q04:56 (2000/Q7/04)
Current time: 05:08 (200R/Q7/04)
Current time: 05:20 (200B/07/04)
Current time: 05:32 (P000/07/04)

o ont . e _ g [R~lrlrir WirwiVir Y/



08/17/00 10;25 Y617 727 0012 REGION 98 PAROLE -+-+-» WARRANT UNIT @ ooo2s0002

_ e

6~14-00 v 2:40pm. PO met with subject and viewed final checks from Merrit Gas periods
ending 5-26,6-2-00 for 17% hours each week. PO also viewed most receint check
stubs from Mobil Gas for 35 hours which is an avg. of 17.25 hours per week.
Subject is meeting a standard number of hours imposed by the Board which is
35 hours weekly. Subject reports no changes other than that in employment.

No problems.KR/jd

6-30-00 M PO on vacation frem 7-3-00 to 7-7=-00.KR/jd

7-6-00 TC/SI PO Stanford spoke with Officer Saxkhez of Framingham PD. Subject was involved
in an ‘A&B at a gas station, investigation on-going.KR/jd -

7~-7-00 DET. PS advised by Framingham PD that a criminal complaint was filed against the.
subject for A&B D/W. PS authorized a WTC. PO.Bello and Stanford along with

Needham D arrested subject at his residence at 6:30pm. Subject proclaimed
his. innocence.RR/jd

7-10-00 TC/PH PH set for 7-17-00 at MCI—Concqrd.KR/jd
7-11-00 PH PH rescheduled to 7-19-00.KR/jd

7-11-00 RI Computer check ;eveal;‘no pending cases.KR/jd
7-12-00 L Form A faxed to.MCI-Céncord this‘date.KR/jd

7-12-00 TC PO spoke with the vicitm who informed PO that he sought medical treatment
after the assault and was still under doctora care. The vietim told PO that
he was traumatized and fearful OFf the subject. PO referred victim to the Victims
Service Unit. KR/jd

7~12-00 PVR Submitted. PO recommends Provisional Revocation.KR/jd
7-20~00  PBV Provisional Revocation. KR/jd
7-26-00- L '~ Return of service received thiﬁ'date;KR/jd

8-7-00 L Subject postpond his final revocation hearing.KR/jd
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. TRIAL COURT OF THE COMMONWEALTI ND‘(/
DISTRICT COURT DEPARTMENT fled
FRAMINGHAM DIVISION <
DOCKET NO. 0049 CR 1893 \‘edﬂ'
(1, cls
COMMONWEALTH OF MASSACHUSETTS ) - X2
) [m v
vs. ) MOTION FOR DISCOVERY ord g
)
MICHAEL ELBERY )

Now comes the Defendant, MICHAEL ELBERY, and moves.this
Honorable Court pursuant to Rule 14 of the Massachusetts Rules c
Criminal Procedure to order the Commonwealth to provide the
following information to the Defendant in addition to the
discovery information contained in the pretrial conference

memorandum:

1. The date and time that all video tapes were received by
the police in this case.

2. The full name of the officer who received any video tape
in this case.

3. The full name and address of the person who provided the
police with the.video tape in this case.

4. The complete chain of custody of all video tapes
collected by the police in this case.

5. All facts observed by the police officer who received
the video tape in this case, including, but not limited
to the location of the video tape prior to receiving the
tape.

6. All statements by any individual related to the video
tapes in this case.

7. The time and date that the police viewed all video tapes
in this case.

8. All information related to any attempts to obtain
additional video tapes in this case.

9. All information related to the whereabouts of the
correct video tape in this case.

10. All hand written notes of all police officers related to
this matter,

11. 2ll medical records of the complaining witness, Peter




Gear, related to this incident.

12. The name and address of any medical facility, including
but not limited to any hospital, clinic, emergency room
or doctor's office, that the complaining witness, Peter
Gear, sought medical attention as a result of this
incident.

13. Copy of all police log entries of all telephone calls
related to this incident.

14. All photographs related to this incident.

15. The address and phone number of the location from which
the complaining witness, Peter Gear, called the police
on two occasions on July 4, 2000 and the name and
address of all persons present at that location on that
day who saw or spoke to Peter Gear.

16. All Framingham police documents related to Peter Gear's
arrest on July 4, 2000, including but not limited to,
booking sheets, police reports, photographs, computer
images, statements by Gear, etc.

2 Main Street
Hubbardston, MA 01452

* 508) 928-5000
( ) ﬂ/¢ c/'e/

te Je ST
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IS \‘ v Iv“‘ ------ .

Michael Elbery, C57634
SECC Prison A-406

12 Administation Rd.
Bridgewater, Mass. 02324
2-14-01

Clerk-Criminal
Framingham District Court

600 Concord St.
Framingham, Mass. 01701

RE: Com. v. Michael Elbery #0049CR18934
2 8¢k

Dear Clerk:

Please find for immediate filing and review and Mark Up for the 3-
08-01 Hearing of this instant case.

"Defendant's Motion for Bill of Particulars"
pleasReiSRdant g QTRiRRSPEESOYET ¥ MOELC Wi11 be by U.S. certified

mail to insure Due Process of Law.

ThanK you.




COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham Dist. Court

Criminal Docket

Commonwealth of Mass. #0049CR1893/?
CR3°°C

V.

Michael Elbery

DEFENDANT'S MOTION FOR BILL OF PARTICULARS

The Pro se defendant Motions for a Bill of Particulars regarding

the crime alleged in the above docketed action. The prosecution's dis-
covery provided to this defendant does not adeguately detail the alleged
crime so that the defendant, pro se, can be prepared for trial and defend

his case regarding the charges against him.
The Pro se defendant demands as the law requires
1. State how each alleged injury occurred as depicted via the 6 F.P.D.

pictures of the alleged wvictim, Peter H. Gear.

2. State the number of times the alleged victim was battered causing his
each of his alleged injuries.

3. State any weapons the prosecutor alleges were used to inflict: each
injury as depicted by the 6 F.P.D. photos.

4. State how many times each alleged weapon was used causing the alleged



. P . . .
victims injuries.

5. State where each weapon contacted the alleged victim,.

Wya
Michael Efber , Pro se

SECC A 406 (C57634

12 Administration Rd.
Bridgewater, Mass. 02324
2-14-01

I the pro se defendant, Michael Elbery, sent this "Bill of Particulars"
to the Clerk-Criminal-Framingham District Court, 600 Concord St.,
Framingham, Mass.via U.S. certified maifiprepaid and the Framingham
D.A.'s Office, 100 Concord St., Framingham the same all on 2- -01
from SECC Prison.
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Middlesex ss

Commonwealth

COMMONWEALTH OF MASSACHUSETTS

Framingham District Court

of Massachusetts Criminal Docket

#0049CR1893 4

v. (R 3u0E

Michael Elbery

Defendant's Omnibus Discovery Motion

Due to the Court refusing to docket this Pro se defendant's

Discovery Motions the Pro se defendant files this discovery motion.

The defendant, Pro se, makes the following discovery demands which

will yield discovery that is mandatory per M.R.Cr.P.- Rule 14.

1. Regarding the arrest of Peter H. Gear (alleged victim) by the Fram-
ingham Police (hereinafter the F.P.D) on 7-4-00 the defendant requests

a. the
b. the
c. the
d. all

the

booking photos of that arrest by the F.P.D.
booking sheet and booking report of that arrest
booking video of that arrest

information the F.P.D. has of that arrest

amount of bail, date of bail and who paid the bail regarding

that arrest

£f. All

statements made by Gear during that arrest

2. Regarding the alleged injuries that the alleged victim,Peter H. Gear,
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sustained causing this instant action the defendant demands

a.
b.

c.
d.
e.
f.

2 sets of the 6 photos the F.P.D. has of those injuries
to know the type of camera the'F.P.D. used to take the 6 photos

in (a), above.

Where and When were the 6 photos in (a), above, taken?

Who took the 6 pictures in (a), above?
Who devoloped those same 6 pictures?

Court impound the negatives that produced those 6 pictures

3. Regarding the larceny charge originating/filed at the Taunton Dist.
Court (docket #9431CR4589A) that the F.P.D. arrested Peter H. Gear for
on 7-4-00 the defendant requests

a.
b.

C.
d.

e.

all court and probation records regarding that arrest

the amountof the larcenies, number of larcenies, date of larcen-
ies/offenses that caused that arrest

date the charges were disposed of

the disposition of the charges

Per Gear's CORI - what does PTP mean and what is its significance
- see Ex. A.

4. Where and when did Peter H. Gear (alleged victim) report the alleged
crime to the F.P.D. that caused this instant action.

a.
b.

C.

d.

to whom was the alleged crime reported?

state the exact address where the alleged crime was reported
Produce a copy of the tape recording, log and computer printout
of any phone call that preceded the report by Gear and that cause
the F.P.D. to take Gear's complaint.

State the time that Gear reprted the alleged crime to the F.P.D.

which resulted in a police report to Sgt. Sanchez.

5. State the name of the therapgst and addressthat, as per Mass. Region

#9 Parole officer - Karen Rouke-Gatty, Gear went to for therapy or treat-
ment. See Ex. D.
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a. Produce all reports from that therapist regarding Gear's treatment
needed because of the incident that caused this action
b. Produce all reports from that therapist via reports or otherwise
indicating or revealing where Gear went in terms of a physician's

or hospital treatment regarding his alleged injuries.

6. A viewing and listening by the defendant to the F.P.D. recording machi:

that records the times and phone calls to the F.P.D., the same recording

machine Attorney Ken Brekka obtained the information regarding the defen-
dant's 911 call on 7-4-00 to the F.P.D. and their response to that call,
See Ex. B.

a. Including all 7 known phone calls involved in this instant case
to the F.P.D. - See #8 below for a list of the 7 phone calls
b. 1In particular the 2 phone calls Gear made on 7-4-00 to the F.P.D.

c. Also the phone call made by F.P.D. Vizikas from the Route 30
Mobile on 7-4-00upon arrival to the Mobil as a result of the de-
fendant's 911 call from the Mobil.

7. Produce all information for the last 6 years of Peter H. Gear with the

Mass. Registry of Motor Vehicles regarding his registration of automobiles

8. Regarding the phone calls made to or from/by the F.P.D. concerining
the above docketed case, the defendant requests (See calls listed below)
a. A computer print out of each phone call

b. that he listen to the original tape recording of each call on

the original F.P.D. recording machine

c. that he get or receive a transcript of the recording of each call
d. a print out of the F.P.D. log of each call

Caller Time Call Made Date Source
1. Elbery 2:22 a.m, 7-4-00 F.P.D, Computer

2. Gear ? 7-4-00 F.P.D. 911 tape



3. Gear ? 7-4-00
4, Elbery 2:37 a.m. 7-4-00
5. Gear 7:21 a.m. 7-5-00
6. Elbery 3:30 a.m. 7-7-00
7. F.P.D. Sanchez 7:30 a.m, 7-6-00
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F.P.D. 911 tape

Attorney Ken Brekk:
& F.P.D. tape

F.P.D, tape

9. Meaning ofthe abbreviations, allyon the F.P.D. computer printout . See

Ex. C.

10. A copy of the 7-3-00 Mobil video that is in possession of the F.P.D

for the the defendant's viewing.

a. or a viewing of that tape by the defendant at the Court,

11. The synagogue or temple Gear was bartmitzvahed at.

12. The Docket Entries of this instant case.

13. 4 applications for crimimnal complaint.

14. Provide the "Chain of Custody" of the Mobil video of 7-2-00 through

7-3-00 that the F.P.D. possess and the Court ordered impounded durin¢

this instant action/case.

a. State the name of the officer who picked up that video tape

Oor any other video tape from the Mobil.




15.

16.

17.

18.
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b. State the date and time the officer in (a), above, picked-up

that video tape or any video tape from the Route 30 Mobil
c. State the name of the F.P.D. officer who brought back that same

video tape or any video tape to the Route 30 Mobil

d. State the time and day and date that the officer in (c), above,
brought back that Mobil video tape to the Mobil and which Mobil
employvees did you give the tape to.

e. Describe all activrty of the F.P.D regarding the Mobil video,
above, after it was initially picked-up until Sanchez put it in
evidence at the F.P.D. on 7-7-00

i. 1Include the names of all F.P.D.employees and prosecutior
team members who participated in any and all of the
requested "chain of custody" and activities

ii. The date, day and time of all requested activity of

the video '"chain of custody"

iii. State the name of any and all Mobil employees contactedc

regarding any and all Mobil video tapes
State the meaning of the number S56078321 per the F.PD. tape 911 re-

cording of Peter H. Gear on 7-4-00.

Produce all recordings of the F.P.D. regarding the above docketed

case, including all phone tapes and radio communications of the

underlying incident.

a. Include all turret tapes.

b. Include the recording of F.P.D. Dones and Vizikas' radio communi-
cation from the Chinese Restaurant after leaving the Mobil on

7-4-00 after the incident that caused this action.

Produce all transcripts made by the prosecution of any and all tapes
and recordings involving this instant action.

a. Produce all transcripts the prosecution intends on using during
the trial of this instant case.

The criminal CORI records of the defendant.
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19. Produce all documentary evidence the prosecution will use at trial

a. including all documents signed by the defendant

20. Provide an "out-of-state " and Federal rap sheet or criminal convic-
tions of the alleged victiom, Peter H. Gear, for the other 49 state

and Ferderal jurisdiction.

21. Provide for inspection by the defendant the proscutor's file re-

garding this instant case.

22. Prosecutor to search and turn over to the defendant all records of

Peter H. Gear's involvement with drugs.

23. Produce a list of all F.P.D. officers on duty the 11-7 shift
during the nomth of May and June of 2000.

24 . State the relationship between the Special A.D.A. handling this
case, Hurley, and Lt. James Hurley of the Shrewsbury Police Dept.

25, Provide a viewing by the defendant,pro se, of the video tape taken
from the Route 30 Mobil, 696 Cochituate Road, Framingham now being held
by the F.P.D.

26, State the ancestry of the alleged victim, Peter H. Gear.
a. Religion of Gear

b. state whether Gear is a Jew

27. sState the names, addresses, and identifications of all people and
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witnesses interviewed by the Commonwealth, the F.P.D., D.A.'s Office
and prosecution team regarding the above docketed case.
a. describe thecontent of the subject matter of each of these

interviews of each person.

b. state day, time, and date of each such interview.

28. Produce all notes taken by the responding F.P.D. officers on 7-4-00

at the Mobil gas station, 696 Cochituate Road, Framingham, where the in-

cident took place that caused this above docketed action.

29. List of all F.P.D. members that spoke to the following employees at
the Route 30 Mobil, 696 Cochituate Road, Framingham, regarding the allegec
criminal episode and anything related to that alleged criminal episode

a. Mgr. Dolly Olecki

b. Ast. Mgr. James "J" Regal

c. Bill Fairbanks

d. Mary fleyd

e. Richard Gedsoe

£. State the date and substance or content of each conversation

30. Provide a record of all mail this defendant, Michael Elbery, sent oul

of Concord State Prison from 7-7-00 through 10-10-00
a. Include the name and address of all destinations of that mail

b. include the date sent for each piece of that outgoing mail

31. Provide an audible copy of the tape ofthe 10-17-00 evidentiary hear-
ing held at the Framingham District Court on this action.

32. Provide the results of the eyesight tests done on this defendat be-
tween 7-7-00 and 10-10-00 at Concord State Prison's H.S.U. unit.
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33. Reserve a VCR and TV for trial date in order to show video evidence.

34, state who on the F.P.D. and prosecution team or any other state actor
viewed any ofthe Mobil vidoes taken from the Mobil gas station, 696

Cochituate Road, Framingham

a. state date each state actor viewed any of the videos taken from
that same Mobil
b. state the time of each viewing by each state actor

35. Provide an expert witness, independent of the prosecution and

approved by the defendant, to test the

a. the 6 F.P.D. pictures and related negatives of the alleged victim
Peter H. Gear

b. wvarious F.P.D 911 tapes in this , as in #8 above

pictures and and documents depicting injuries in this case by a

physician

38. State the address of the prosecution's star witness, Peter H. Gear,

from 7-4-00 to present.

39. Produce all statements held by F.PD. internal affairs of percipient
witnesses regarding this case
a. 1in particular involving any investigation of the missing Mobil

video tape of 7-4-00

40. sState the time F.P.D. Dones and vizikas left the Mobil after respond-
ing to this defendant's 911 call on 7-4-00
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41. See also Defendant's Bill of Particulars, Motion for Expert Testing
on the F.P.D. phone tapes and recording machine and negatives of the
pictures/photos (6) the F.P.D. has of the alleged victim's alleged injur-
ies, Motion for a Medical witness to testify regarding the injuries

sustained by Peter H. Gear and the defendant as per medical records and
photos.

42. See also defendant's Motion to compel Attorney Brekka to disclose
exculpatory evidence he gained during his investigation of this case

to the defendant so the defendant can be prepared for trial.

43. See defendant's Motion for Evidentiary Hearing of Peter H. Gear so

the defendant can gain excupatory evidence.

44, See also defendant's Motions for hospital and medical records to the
Deaconess-Glover Hospital and the M.C.I. Concord H.S.U. and to Mobil 0il
Corp. for documents.

/%M// TS

Michael Elbery, Pro se
SECC Prison A 406, C57634
12 Administration Rd.
Bridgewater, Mass. 02324
2-14-01

Certificate of Service

I the defendant prose, Michael Elbery, sent this Omnibus Motion to the
Clerk-Criminal-Framingham District Court, 600 Concord St., Framingham,
Mass. and to the Framingham D.A.'s Office, 100 Concord St., Framingham,
Mass. all via U.S. certified mail~prepaid on 2- -01 from SECC Prison
Mail.
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S £ C
CoQ) 200-0020 TKeR3 00:33:29 | TO VR:33:29 | RLS BRa:33:29 | DUR V0:00: 21
Qea/27/34 HIT CALL

- gt B S W 0 S0 ot v e g e e P 0 S S Sl LA st e S e . e S

Current time: WO:145 (2000/07/04%)
System message: APU # Q02 RMT SEND BY 00Q@ Q7/04 Q0:47:26

508) 877-0916 TKOO1l @0:47:05 | RI 0@:47:07 | CORR2 @D:47:11 | TTOL3 0D:47:21
| DIOR2 8B:47:41 | RLS RB:47:43 | DUR 20:20:38

PORB/Q7/04
P@1 RESD Q@:47 07/84 (508) 877-0916 LEWIS,ERMOND F S BURBANK CIR FRAMINGHAM ESN=

PO4 INP  FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: 00:59 (200Q0/07/04)
Current time: 01:11 (EODQ/QA7/04%)
Current time: 01:23 (200R/07/24)
Current time: @1:35 (2000/Q7/04)
Current time: 01:47 (Z00R/Q7/04)
Current time: @1:59 (200Q/Q7/04)
Current time: 02:11 (2000/07/24)
Current time: 02:23 (2000/07/04)

K508) 875~-1424 TKROZ 02:22:09 | RI P2:22:11 | COeR21 @2:22:16 | DIAB1 02:24:11
| RLS B2:24:14 | DUR P0:02:05

Q00 /A7 /24

PO2 BUSN Q2:22 07/04 (508) 875-1424 MOBIL OIL CORP 696 COCHITUATE RD FRAMINGHAM
ESN=2@4 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: 22:36 (2000/07/04)

Current time: ©V2:48 (2000/Q7/04)

Current time: @03:00 (2000/Q7/04)

Current time: 03:12 ‘ . (2000/07/04)

S bl e TS RS EE S EREEE SRR
Page# Q01 Calls on this page Cumulative calls today Total calls

A1l Calls TiU:03 MIU:00 LIU:00Q TIU:0003 MIU:0000 LIU:0000 .today=00®3

— === S S RS s R EETEEERETEETEE

*%%% FRAMINGHAM ¥ %% Page # 002

Tuesday 2000/07/04 Q3124

= : f—3— = m=m== 1 T S T N N s T R EEREEEEEEREE
Current time: A3:24 (2003/07/84)

Current time: 03:136 (200QR/07/04)

Current time: 03:48 (2000/07/84%)

System message: APU # 602 RMT SEND BY 0000 Q7/04 03:55:37
(508) 879-6978 THKOQ3 03:55:10

| RI 03:55:12 | CODOR 03:55:168 | COQQ4 B3:55:30
| AP1S2 ©3:55:30 | TTO13 03:55:31 | DIOB4 ©3:55:31
| CORR4 93:55:31 | ARLIS2 B3:55:31 | DIevs 93:55:32
| COPR4 ©83:55:32 | AG1S2 03:55:32 | DIGQ2 03:155:56
| DIO@4 B3:55:58 | RLS 03:55:59 | DUR 0Q0:00:49
bRRB/O7 /04

P@2 BUSN 03155 07/04 (508) 879-6978 PATHWAYS RESIDENTS 70 PEARL FRAMINGHAM ESN=2
p4 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current times 04:08 - (2000/@7/04)
Current time: @4:20 (2000/Q7/04)
Current time: @4:32 (2000/07/04)
Current time: Q4144 (2000/Q7/04)
{Current time: @4:56 (2000/07/04)
Current time: @5:08 (2000/Q7 /04)
Current time: 05:20Q (2000/07/04)

Current times @5:32 (2000/07 /04)
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6~14-00

6-30-00

\Y

M

7-6-00 TC/SI

7-7-00 DET.
7-10-00 TC/PH
7-11-00 PH
7-11-00 RI
7-12-00 L
7-12-00 TC
7-12-00  PVR
7-20~-00  PBV
7-26-00- L
§-7-00 L

— et i veam A vt @ L anULG o TARRAN L vl 4 WiUuWuUZ2/0002
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2:40pm. PO met with subject and viewed final checks from Merrit Gas periods
ending 5-26,6-2-00 for 17% hours each week. PO also viewed most receint check
stubs from Mobil Gas for 35 hours which is an avg. of 17.25 hours per week. "
Subject is meeting 2 standard number of hours imposed by the Board.which 1ig

35 hours weekly. Subject reports no changes other than that in employment.
No problems.KR/jd

PO on vacation from 7-3-00 to 7-7-00.KR/jd

PO Stanford Spoke with Officer Saxkhez of Framingham PD. Subject was inVOIVed
in an ‘A&B at a gas station, investigation on-golng.KR/jd

PS advised by Framingham PD that a criminal complaint was filed against the.
subject for A&B D/W. PS authorized a WTC. PO Bello and Stanford along with

Needham PD arrested subject at his residence at 6:30pm. Subject proclaimed
his innocence.KR/jd -

PH set for 7-17-00 at MCI—Concor§.KR/jd
PH rescheduled to 7-19-00.KR/jd
Computer check reveals no pending cases.KR/jd
Form A faxed to.MCI—Céncord this'date.KR/jd
PO époke with the vicitm who informed PO that he sought medical treatment

" P e T
after the assault and was stil%ﬂggggz_gggggrﬁ‘ggzg. The viectim told PO that

he was traumAtized and fearful Of the subject. PO referred victim to the Victims
Service Unit. KR/jd

Submitted. PO re¢ommends Prov151onal Revocation.KR/jd
Provisional Revocation. KR/jd
Return of service received thiﬁ'date;KR/jd

Subject postpond his final revocation hearing.KR/jd





