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Michael Elbery, C57634
SECC Prison

12 Administration R4.
Bridgewater, Mass. 02324
6-30-01

Supreme Judicial Court - Mass.
1300 New Court House
Pemberton Sqg.

Boston, Mass. 02108

Re: Petition Under M.G.L. C. 211 s.3
Framingham District Court
Com. v. Michael Elbery #0049CR1893 (Amended 00-3006AB)

Dear Clerk:

Please find for immediate filing and review,

Petitioner's Motion to Amend
C. 211 s. 3 Petition
and Document Listing

Certificate of Service

Thank You.




Certificate of Service

I the petitioner, Michael Elbery, sent this Motion to Amend 211 s.
3 Petition to the Clerk-Mass. SJC, 1300 New Court House, Boston,
Mass. 02108 and the Mass. Attorney General's Office, 1 Ashburton
place, 20th Floor, Boston, Mass. 02108 and Framingham D.A. 's
Office, 100 Concord St., Framingham, Mass. 01701 and the Clerk-
Criminal Framingham District Court, 600 Concord St., Framingham,
Mass. 01701 allvia U.S. certified mail return receipt -prepaid

on July, J, 2001 from SECC Prison mail.

L

The 4fove if true and correct and signed under the pains and

penalties of perjury on this 2d day of July, 2001. This under
28 U.S.C. s 1746 is the filing date of this document.
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COMMONWEALTH OF MASSACHUSETTS

Supreme Judicial Court c. 211 s. 3

Commonwealth #2001-0119
v.

Elbery

Petition's Motion For Second Amendment

to

C 211 s. 3 Petition

The petitioner /defendant motions the Court to allow an amend-
ment to the above docketed petition under M.G.L. C. 211 s. 3
in order to stop the continuing injustice and violations of this

defendant's Constitutional Rights at the underlying case at

Framingham District Court (6 man jury session 00-3006), Judge
Douglas Stoddat presiding.

At this late date (1 year from issuance of the criminal com-
plaint and 10 months of pro se discovery motions) this defendant
is still being deprived a Pre-Trial conference Report signed by a
representative of the Middlesex D.A.'s Office. In addition, this
defendant is being deprived by Judge Stoddat and the Middlesex
D.A. 's Office of the most important and at the same time basic

"Brady evidence" in violation of this defendant's 14th Aamendment

Due Process Rights under the U.S. Constitution.

See Petition Amendment - attached



WHEREFORE,

The defendant pro se asks the court to allow this second
amendment to his original C. 211 s. 3 petition in order to stop
the injustice and deliberate violations of this defendant's

Constitutional Rights.

Y e

Michael Elbery, pro se
SECC Prison

12 Administration RD.
Bridgewater, Mass. 02324
6-29-01



COMMONWEALTH OF MASSACHUSETTS

Supreme Judicial Court Cc. 211 s. 3
Commonwealth #2001-0119
V.

Michael Elbery

Petitioner's Amendment

to

Petition Under C. 211 s.3

This defendant at Framingham District Court (#00-3006, six
man jury session) again amends his petition to the Massachusetts
S.J.C. in order to stop the continued injustice and violations
of this defendant's Constitutional Rights by Judge Douglas
Stoddat regarding that criminal action,

This defendant,
on this 1

after 10 months of prose discovery motions

year old case, has not been provided a Pre-Trial Con-

ference Report, a "Bill of Particulars" in conformity with Mass.
law, and some of the most important "Brady evidence" of the case.
This "Brady Evidence" is in the form of the alleged victim's

medical records and police evidence produced as a result of the

underlying "alleged criminal episode'". An even bigger point is

that nobody, Judge Stoddart or the prosecution deny this same

"Brady evidence" exists.
The petitioner/defendant makes reference to various Motions

this defendant has filed in that same Framingham District Court
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case with Judge Stoddat in order to expose the above injustices
and violations of this defendant's substantive rights to the

Supreme Judicial Court of Massachusetts.

Exhibit #1 - The Defendant's "Motion To Compel the Alleged Victim's

Emergency Room Records and Past Primary Care Provider Records™.

The alleged victime, Peter H. Gear, went to an Emergency Room
for medical attention after stealing from and assaulting this defen-
defendant at a Mobil station where this defendant was a cashier,

({the underlying event causing this action).

As per Exhibit #1 ,the prosecution refuse to produce this
specifically requested mandatory "Brady" and Rule 14a evidence, the
medical records resulting from Gear's Emergency Room visit immediately
after the alleged underlying criminal episode. Judge Douglas
Stoddart, per Exhibit #2, denied that same defendant's "Motion to
Compel" , (Exhibit #1), that would reveal obvious exculpatory
Emergency Room medical evidence and . the alleged victim's "Past
Primary Care Provider Records".

The prosecution's case-in-chief is that the alleged victim has
injuries. The Emergencey Room records, as above, will give an unbiased

instant account of exactly what injuries the alleged victim had

immediately after fleeing from that Mobil, and the police due to
his armed robbery. The Emergency Room records will also indicate

Gear's sobriety which is also a major issue of the case.

"Past Primary Care Provider's Records"

A specialist, Dr. Tamara Martin, who looked at the alleged
victim, Gear, revealed that Gear's claim of permanent disability,
allegedly caused by this defendant, was actually a disease Gear
has had for over a decade.

The prosecution mistakenly produced the specialist's
(Dr. Martin and Dr. Docken) medical reports on Gear to this defendant
during discovery.

This specialist, Dr. Martin, revealed in her 10-12-00 medical
report on Gear, see Exhibit A of Exhibit #1, thatGear had been
. 2 of 7



treated by a "Past Primary Care Provider" for that same disease
that the specialist indicate is the reason for Gear's (alleged
victim)right foot problem or permanent disability. It was also Dr.
Martin that revealed Gear initially went to an Emergency Room.

Per Dr. Martin's report of 10-12-00, Gear refused to disclose

to Dr. Martin the name of the Emergency Room Hospital or the name
of the "Past Primary Care Provider", but left the identities of
both "Unknown'

The prosecution is claiming their alleged victim has a perma-
nent right foot disability that they claim was caused by this de-
fendant at the alleged criminal episode at the Mobil Station where
the defendant was a cashier.

Coincidentally, the prosecution in conspiracy with Judge
Douglas Stoddart seek to conceal the 2 specialists medical records.
Judge Stoddart's conspiratorial tactic, in order to achieve his
Unconstitutional deprivation of this defendant's "Brady discovery)

was to order , on 5-17-01, that all Gear's medical records had
to be certified under C. 233 s. 79G in order to be admissable in
Court (even though Gear's primary physician, Schissel, is a prose-
cution witness). The new set of certified medical records do not
include any of the originally produced sspeeialists' records on
Gear that reveal some of the truth, Dr. Schissel's final opinion
on Gear's right foot's permanent disability is based on the
2 specialists' diagnosis.

To make matters of this case regarding the alleged victim's
medical records absolutelycontradictory,if not stupid, is that
Judge Stoddart already had ordered the prosecution to produce all
of Gear's medical records, see Exhibit #3.- item #7.

Also the "Past Primary Care Provider's" records on Gear
may disclose more information about his drug addiction and other

histories that are relevant to fraud in this case.

Exhibit #4

"Defendant's Mohxano Compel Prosecution to Produce
Evidence Requested by Defendant S Omnibus Motion"

(All police evidence produced during the underlying incident &
subsequent complaint by the alleged victim)

»
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The defendant in this Exhibit #4 is asking the court to
compel "Brady" discovery that ,per Exhibit A of Exhibit 4, Judge
Stoddart has refused to order through the defendant's "Omnibus
Discovery Motion'". The evidence this defendant seeks are police
documents and a 911 tape produced by the Framingham Police
Dept. (F.P.D.), as a result of the alleged victim's 911 calls
regarding the crime and other evidence produced as a result of
the underlying incident. A summary of those discovery items
motioned to be compelled by the defendant are summarized in the
"Wherefore" clause of the defendant's "Motion to Compel Omnibus

Reqguests'", Exhibit #4 and are as follows:

a. The 2 F.P.D. 911 computerized printouts resulting from the
2 911 calls the alleged victim made to the F.P.D. several hours
after the alleged criminal incident. These printouts will show

the time the alleged victim actually made the calls.

b. The F.P.D. dispatch report that resulted from this defendant
calling the F.P.D. for help at his cashier's job when the
alleged victim would nobd pay for his $25.00 worth of Mobil gas

and snacks immediately before the alleged criminal incident.

c. The F.P.D. 911 tape and related computer printout of the call
the alleged victim made to the F.P.D. comgaining about this
defendant on 7-5-00 at 7:27am.,

d. The two missing pictures Sgt. Sanchez of the F.P.D. took of
the alleged victim and the missing F.P.D. turret tape saying

"Just another gas evasion".

The above is, once again, classic specifically requested
"Brady" evidence that must be produced by the prosecution.

This defendant asked Judge Stoddart to reconsider his denial
of the basic "Brady" and Rule - 14a (M.R.C.P.) evidence requested
in the '"Omnibus Motion" , see Exhibit #5. There has been no

reply by the Judge.
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Although the Judge, Douglas Stoddart, denied the "Brady"
evidence in Exhibit A of Exhibit #1 (the "Omnibus Motion"), he

again contradicts himself, as per the defendant's "Motion to

Compel" of 3-13-01 Judge Stoddart ordered the prosecution to

produce the same evidence. See Exhibit #3 (request #6d).

Exhibit #6 -'"Defendant's Combined Motion to Compel A Bill of

Particulars, Pre-Trial Conference Report, and Mobil Testing".

2 months after the initially set trial date of 5-17-01 this
pro se defendant has not received a Pre-Trial Conference Report
signed by a reprensentative of the Middlesex D.A.'s Office. The
reason is simple, - the D.A.'s Office gave the alleged victim
immunity (a deal) in a Mass. District Court in violation of Mass.

law. No one from the D.A.'s Office wants to sign the report because

it includes a request regarding, all deals or immunities given to
prosecution witnesses. The current prosecutor, Special A.D.A. Ford,
is pretending, as is the entire Middlesex D.A.'s Office, that

no agreement was made with alleged victim - witness, Peter H.

Gear, regarding his testimony. No one from the Middlesex D.A.'s
Office will sign the Pre-Trial Conference Report because they
don't want to be the one held responsible for lying about Gear's
obvious immunity.

The alleged victim-witness, Peter H. Gear, had an outstanding
felony larceny charge dismissed after giving a complaint against
this defendant which caused this action. Gear's crimes as reported
by this defendant have also been allowed to go unprosecuted.

Judge Stoddart refuses to make the D.A.'s Office sign the
defendant's proposed Pre-Trial Conference Report. Instead, Stoddart,
at the 5-17-01 hearing of this case, pretended with the prosecutor
they never received a copy of this defendant's proposed Pre-Trial

Conference Report as mailed by this defendant. This defendant immediat-
ely sent another U.S. certified mail.
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Bill of Particulars

Although Judge Stoddart ordered the prosecution to produce a "Bill

of Particulars" within the definition of Mass. law- the prosecution
have produced nothing of meaning. Why would the prosecutor think

he was required to obey the law considering the tempo of this case,
as partially exposed, by this defendant's Petition and related amend-
ments under C. 211 s. 3 to the Mass. S.J.C.°7

This defendant will in the near future file a complaint with
the Mass. Committe on Judicial Conduct and expose Judge Stoddart's
illegallities in this case, including a conspiracy to violate this
defendant's Constitutional Rights, as above. This defendant will
also file a criminal complaint in the Federal Court against Judge
Stoddart and other state actors involved in this case under 18

U.S.C. s. 242 (Federal criminal violation of civil rights).

WHEREFORE,

the defendant, pro se, asks the Mass. S.J.C. to bear witness
and to stop the above injustice and violations of this defendant's
Constitutional Rights by Judge Stoddart at the Framingham District
Court and make Judge Stoddart obey the United States Constitution

and order the prosecutor to produce the evidence, as above, and

summarized as follows:

a. The alleged victim's, Peter H. Gear's, "Emergency Room & Past

Primary Care Provider" Records as per Exhibit #1.

b. The specialists' medical records resulting from their observations

of Gear regarding the injuries at issue in this case, as per
Exhibit #1.
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c. The specialists!,Dr. Tamara Martin and Dr. William Docken,

testimony for trial regarding their treatment and observations

of Gear due to his claim of alleged injuries in this case. Exhibit #1.

d. The police evidence, including the F.P.D. 911 tape & computer
printouts & dispatch report per Exhibit #4.

e. A Pre-Trial Conference Report, Bill of Particulars and Testing

of the Mobil Vvideo Surveillance System as requested in Exhibit #6.

The various "Brady'" evidence denied by Judge Stoddart and motioned

for Reconsideration via Exhibit #5.

Y /s

Michael Elbery, pro se
SECC Prison

12 Administration Rd.
Bridgewater, Mass., 02324

6-30-01
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Michael Elbery, c57634
SECC Prison

12 Administration Rd.
Bridgewater, Mass.02324
5-22-01

Clerk - Criminal
Framingham District Coourt
600 Concord St.
Framingham, Mass. 01701

RE: Commmonwealth v. Michael Elbery 00-3006

Dear Clerk:

Please find enclcsed for immediate filing and review,

"Defendant's Motion to Compel Alleged Victim's Medical Records
From
Emergency Room and Past Primary Care Provider
As

Exposed By Dr. Tamara Martin "

and Certificate of Service and Supporting Documents and Affidavits

Thank you.

/%/ﬁ/”“



COMMONWEALTH OF MASSACHUSETTS

COMMONWEALTH Framingham District Court

V.

00-3006
Michael Elbery

Document Listing

Affidavits/in Support 3pgs
Exhibit A/~ Drs. Schissel, Martin and Docken's Report 17 pgs
Exhibit B/ - Norwood Health Care Ass. — Notes 8 pgs

Exhibit C/- Defendant's Motion to Preserve/Impound by Court
& Compel for Production & Inspection of Prosecution

Controlled Evidence 4 pes
Exhibit D - Defendant's Motion for:Discovery 3 pgs
~"Exhibit E - Defendant's Motion for Additional Discovery 4 pgs.
& Exhibit F"- Defendant's Motion to Compel Prosector toProduce
Discovery Motions 7 pgs

Certificate of Service




COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court
Commonwealth Six Man Jury Session

V. Criminal Docket
Michael Elbery 00-3006

Defendant's Motion to Compel Alleged Victim's Medical Records
From

Emergency Room and Past - Primary Care Provider

As

Exposed By Dr. Tamara Martin

Per Dr. Martin-Peter H. Gear, alleged victim, went to an Emergency

Department

1. On 3-08-01 Judge Paul Healy, as a result of this defendant's
Motion To Compel and Numerous discovery motions, (See Exhibits

c, b, E, F, ~ ), ordered the prosecutor to produce all medical
records of Peter H. Gear, alleged victim, relating to care of his
injuries he suffered on 7-4-00 regarding the underlying incident

at the Route 30 Mobil that caused this action.

2. The prosecution produced, on 5-3-01, only Exhibits A and B,

which are Gear's medical records from Drs. Schissel, Martin:, and
Docken.
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3. Per Exhibit A, Dr. Tamara Martin, who treated Gear at the re-
ferral of Dr. Schissel, documents that Gear admitts he went to an

Emergency Room or Department at an "Unknown Facility" prior to

being treated by Dr. Schissel at Brgham Internal Medicine, Boston.

See paragraph £2 of Dr. Martin's 10-12-00 report per exhibit A.

4, Making that Emergency Room's records even more crucial and

relevant, material and Excutpatory to this defendant 1is that Dr.
Martin reveals,per her report in 3, above, that Gear discloses that

Emergency Room did studies on Gear's right foot and the Study's

results were "Negative'.
S. Gear and the prosection are claiming that Gear has a 'right foot

injury" causing him to be permanently disabled and that same "right

foot injury" was caused by this deféndant on 7-4-00 and is the

central issue to the prosecutions assault charges against this

instant defendant.

6. This fraudulent "right foot injury"” is what Gear and the Prosecu-

tor are using as alleged injury evidence to put this defendant in

prison and sue the Mobil Corp.

7. Dr. Martin reveals in this same 10-12-00 medical record that

Gear has not disclosed the name of that "Unkown Facility" where

the Emergency Room was that Gear's right foot was studied to have

no injury.

Per Dr. Martin, Gear has Exculpatory Evidence from a "Past Primary
Care Provider"

8. Dr. Martin also reveals, per her 10-12-00 report, Ex. A,

that Gear was diagnosed with Fibromyalgia from an "Unknown

Primary Care Provider" some 10-12 years ago. See paragraph 2 of
that same report.
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9. Dr. Schissel documents, per his report of 3-~14-01, Exhibit A,

that Gear's "right foot pain", per evaluation of referral doctors
Martin: and William Docken, is a "Non-Specific Pain Syndrome"

(likely Fibromyalgia) possibly triggered by over—use of his right

foot after his left leg trauma this past summer'.

10. Gear evidently refuses to disclose the name of this "Past
Primary Care Provider'" to his doctors because he has to conceal

evidence that is exculpatory to this defendant.

ARGUMENT

"Past Primary Care Provider's"Records

One of Peter H. Gear's objectives per hgi taped 911 call to the
Framingham Police (F.P.D.) on 7-4-00 is to sue Mobil Corp. (the
alleged incident accurred at the Route 30 Mobil, Framingham). Tt
is likely that Gear's "Past Primary Care Provider" has information
not only of an exculpatory nature about Gear's "right foot pain"

and his Fibromyalgia but that he has a'history of phony personal

injury lawsuits.

Drs. Schissel, Martin, and Docken evaluate Gear's '"right foot in-
jury/pain as "likely caused by Fibromyalgia'". This makes this
"Past Primary care Provider's" records on Gear relevant, material,
and exculatory under Federal "Brady" laws and Mass. Rule 14 of

the M.R.C.P.. Obviously,.this alleged "right foot injury/pain”
problem with Gear is nothing new but has been ongoing for over a

decade.

Gear's Medical Records - Emergency Room at "Unknown Facility"

Gear's medical records at the "Unknown Emergency Room" revealed by

Dr. Martin via her 10-12-01 report, Exhibit A, are exculpatory,

relevant, and material because, as above 1-7, there was nothing

wrong with Gear's, now, allegedly lame right foot, immediately

agter the incident on 7-4-00. These "ER" records of Gear's will



, at a minimum, provide medical evidence Gear's foot was fine and
injury free immediately after the 7-4-00 incident at the Mobil. Just
as Dr. Martin reveals a "Negative Study".

Obviously, Gear and the prosecutor are hiding something they don't
want this defendant and the Jury to know. Better to disoclese this
evidence before trial rather than letting the Jury and public lnow

evidence is being allowed to be concealed during trial.

A.D.A. Ford's Cover-Up & Concealment of the Excug#patory "Emergency
Room evidence/records

The prosecutor, A.D.A. Ford, on 5-17-01 claimed that the "Unknown
Emergency Room"is actually Dr. Schissel's Association. This is
Foolishness! The two documented Schissel associations per Exhibits
A & B (Brigham Internal Medicine and Norwood Health Care Associates),
are not Emergency Rooms and do not have Emergency capability.
Additionally, as per Dr. Schissel's 3-14-01 report, EX. A, Schissel
referred Gear to Dr. Martin and Dr. Nocken. As a result Dr. Martin
would not call Schissel's organization an "Unknown Facility'".
Further, per Dr. Schissel's reports, Exs. A & B, Schissel did no
tests or studies on Gear's right foot on 7-5-00. Schissel per

those same reports did not examine Gear's right foot until 7-26-00.
It is debatable what Schissel is claiming about Gear's alleged
right foot, per Schissel's reports subsequent to 7-26-00 but it

is certainly not "Negative". Per Dr. Schissel's 8-7-00 report, EX.
A, Schissel claims the right foot injury is-a "soft tissue injury"

) .
caused!khls defendant during the "original trauma on 7-4-00".

WHEREFORE,

The defendant asks the Court to order the prosecutor to
produce Gear's medical records at the "Emergency Department of the
Unknown Facility" and the "Past Unknown Primary Care Provider" as
itemized above in this motion. Otherwise, the Jury will be allowed
to know only that there is all kinds of exculpatory evidence
being concealed preventing the truth from being known. This defend-

ant cannot get a "Fair Trial" and "Present a Complete Defense" as



is his Constitutional Right under the 6th and l4th Amendments of

the United States without these exculpatory medical documents.

See affidavits in Support, attached.

//'Wd'/c
Michael Elbery

12 administration Rd.

SECC Prison

Bridgewater, Mass. 02324
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

Six Man Jury Session

Commonwealth

Criminal Docket

00-3006
Michael Elbery

Affidavits In Support
of

Defendant's Motion to Compel Alleged Victim's Medical Records

1. I am the defendant, pro se, Michael Elbery.
2. I motioned for the alleged victim's, Peter H. Gear's, medical

records via 4 of my discovery motions,- See exhibits C, D, E, F.

3. On 3-08-01, Judge Paul Healy ordered the prosecution to produce
the alleged victim's, Peter H. Gear's, medical records to this

defendant. This after the case was 8 months old.

4, 1 was brought into court on 5-3-01 without any advanced notice
that a hearing would be held. At this 5-3-01 alleged Discovery
Compliance Hearing a trial date was set on this case for 5-17-01.
Noteworthy, not one word was spoken about discovery at that 5-3-01

Discovery Compliance Hearing.

5. On 5-17-01 the trial was continued and without any notice the
new Judge, Stoddard, held a "Discovery Motion Hearing". The

alleged "Pre-Trial Hearing" was held on 3-08-01.

6. I had none of my discovery motions on 5-17-01, as I was pre-

pared for trial not a "Motion Hearingr that should have been
held by the 3-08-01 Pre-Trial Hearing.



7. 1 alerted Judge Stoddard at that 5-17-01 "Surprise Motion Hearing"

that Judge Healy ordered all of the alleged victims medical records
concerning his injuries to be produced to the defense.

Judge Stoddard claimed there was no record of such an order.

8., I alerted Judge stoddard, at the "Surprise 5-17- 01 Motion
Hearing, that Gear went to an Emergency Room prior to being seen
by Schissel on 7-5-00 and that there was exculpatory, relevant
and material medical evidence being concealed , as revealed by

Dr. Martin's 10~12-01 medical report, see Ex. A.

9. Judge Stoddard did not want to talk about the concealed ex-
culpatory medical evidence as revealed in Dr. Martin's report and

as alerted to him by me.

10.%*% During that 5-17-01 "Surprise Discovery Motion Hearing" I was
allowed only 10 minutes to argue my 12 discovery motions that were

filed over the past 10 months.

11.**During that same 5-17-01 "Surprise Discovery Motion Hearing"
I asked Judge Stoddard to remove my mahacles (not leg irons)so I

could write and hold paper. Stoddard refused. There were 6 cops

in the small courtroom.

12,*%*%The Judge, cops, Assistant District Attorneys, and representa-
tive from the local chapter of a well-known hate group watched me

struggle as I was publicly mocked and degraded.

13. On 5-17-01, during that "Surprise Motion Hearing", I spoke
briefly to A.D.A. Ford, who claimed that Dr., Martin's reference
to an "Unknown Emergnecy Department"” was simply Dr. Schissels
Norwood Healthcare Association and that I would not be getting

the "Past Unknown Primary Care Provider;s" medical records of

Gear's.




14, Norwood Healthcare Associates has no Emergency Room or facilities
and Dr. Martin was referred to Gear by Dr. Schissel so it would be

impossible that Schissel's organization could be the "Unknown

Emergency Dept."

Signed under the pains and penalties of perjury on this 22d day of
May, 2001,

i

Michael Elbery, pro se
SECC Prison

12 Administration Rd.
Bridgewater, mass. 02324
5-22-01



Certificate of/Service

I the defendnat, Michael Elbery, sent this Motion for Gear's
concealed medical evidence to the clerk criminal - Framingham
District Court, 600 Concord St. Framingham, Mass. 01701 and

to the D.,A.'s Office at 100 Concord St., Framingham, Mass. 01701
all via U.S., certified mail - return receipt prepaid on

May 2 5, 2001 . all from Prison mail.
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BRIGHAM AND WOMEN'S HOSPITAL 084-49-52-2
HARVARD TEACHING AFFILIATE
ROSTON, MASSACHUSETTS 02115 GEAR, PETER

--NOTES-- (continued)

Schissel, Scott Lewis, M.D.

Note by SCHISSEL,SCOTT LEWIS,M.D. (SS138)
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WORCESTER,

vsS.

MICHARL ELBERY

COMMONWEALTH OF MASSACHUSETTS

Ss. TRIAL COURT OF THE COMMONWERALTI
DISTRICT COURT DEPARTMENT Q
FRAMINGEAM DIVISION /
DOCKET NO. 0049 CR 1893 \

NWE o da

COMMONWEALTH OF MASSACHUSETTS ) ﬂ’” N

) -
) MOTION FOR DISCOVERY o T
) —
)

Now comes the Defendant, MICHAEL ELBERY, and moves.this

Honorable

Court pursuant to Rule 14 of the Massachusetts Rules c

Criminal Procedure to order the Commonwealth to provide the

following
discovery

information to the Defendant in addition to the
information contained in the pretrial conference

memorandum:

1.

2.

10.

jé—vll.

The date and time that all video tapes were received by
the police in this case.

The full name of the officer who received any video tape
in this case.

The full name and address of the person who provided the
police with the.video tape ip this case.

The complete chain of custody of all video tapes
collected by the police in this case.

All facts observed by the police officer who received
the video tape in this case, including, but not limited

to the location of the video tape prior to receiving the
tape.

All statements by any individual related to the video
tapes in this case.

The time and date that the police viewed all video tapes
in this case.

All information related to any attempts to obtain
additional video tapes in this case.

All information related to the whereabouts of the
correct video tape in this case.

All hand written notes of all police officers related to
this matter.

‘All medical records of the complaining witness, Peter




Gear, related to this incident.

12. The name and address of any medical facility, including
;*’ but not limited to any hospital, clinic, emergency room
or doctor's office, that the complaining witness, Peter
Gear, sought medical attention as a result of this
incident.

13. Copy of all police log entries of all telephone calls
related to this incident.

14. All photographs related to this incident.

,% 15. The address and phone number of the location from which
the complaining witness, Peter Gear, called the police
on two occasions on July 4, 2000 and the name and
address of all persons present at that location on that
‘ day who saw or gpoke to Peter Gear.

.~ 16. All Framingham police documents related to Peter Gear's

o arrest on July 4, 2000, including but not limited to,
booking sheets, police reports, photographs, computer
images, statements by Gear, etc.

L. Brekka, Esquire

2 Main Street
Hubbardston, MA 01452

*
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Michael Elbery
C57634

SECC Prison

12 Administration RD
Bridgewater, Mass,
3-13-01

Clerk - Criminal
Framingham District Court
6oo Concord St.

Framingham, Mass. 01701

RE: :Com. v. Michael Elbery #0049CR1893 (Amended 3006)

Dear Clerk:

’

Please find ‘for immediate filing and review,

Defendant's Motion to Compel Prosecutor to Produce Discovery

Evidence as Requested by Defendant's Discovery Motions.

'~

Tahnk vou.




COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

' Criminal Docket
Commonwealth 40049CR1893A (3006)

Elbery

Defendant's Motion to Compel Prosecutor

to

Produce Discovery Evidence

as

Reguested by Defendant's Discovery Motions

1. The defendant-pro se, Michael Elbery, Motions the Court to

Compel the proesecution to produce the exculpatory, relevant and

material evidence asked for in the defendant's 12 discovery motions
filed in this instant case.

2. There has been no Pretrial Conference or Pretrial Report
regarding this instant case.

3. This defendant was allowed only limited participation at the %earing

Pretrial, see Defendant's "objection to Case Proeceedings etc.,”
filed on this instahkt case.

4., At this late date the Court has yet to discuss the defendant'

s discovery requests made via his motions to the prosecution.

»



5. All the discovery per this defendant's discovery Motions are

for relevant, material, exculpatory evidence.

Specific Evidence this defendant Motions the Court to Compel the

Prosecution to Produce from the Defendant's already Filed Discovery
Motions filed in this instant case.

6. The defendant motions the Court to Compel the prosecution

to produce the following specifically requested prosecution
controlled evidence. This defendant already requested this

discovery “through his 'Omnibus Discovery Motion"

a. The Booking evidence regarding therarrest of Peter H..Gear

on 7-4-00 by the Framingham Police Dept. This evidence has already
been asked for by the deéfendant via Request #1 of his
Motion".

b.

"Omnibus

The 6 photos of Peter H. Gear taken by the Framingham Police
alleging the injuries caused by this aefendant. This has already
been requested via #2 of the Defendant's "Omnibus Motion".

c. The therapists records and related information regarding
treatﬁent to the alleged victim, Peter H. Gear, needed due,allegedlx
because of the beating he received causing this action.This evidence

has already been requested by the deéfendant via his request # 5

of the defendant's "Omnibus Discovery Motion'".

d. The Police telephone evidénce in requests #'s € &8 of the
Jafeéndant's "Omnibus Discovery Motion". In particular the defendant
requests the prosecution to produce the computerized print outs

of the calls the alleged victim, Peter H. Gear, made to the
Framingham Police on 7-4-00.

The Framingham Police informed my investigating attorney on this
case, -Attorney Ken Brekka, that the two Gear calls, as above, were€
made hours after the incident; not as the the prosecution now

dlaim immediately after the incident. See Affidavit attached.

7--'-.___..____;_____________4_4;__4_44———4—4——44-““““’_““4‘44‘44444



6. In addition, the defendant motions the Court to Compel the

prosecution to produce #'s 3, 4, 7, 9, 10, 14, 15, 16, 18, 19, 20
, 22, 23, 25, 27, 28, 29, 30, 31, 33, 34, 35, 38, 39, 40,41, 42,

43, 44.0of the defendant's "Omnibus Discovery Motion'.

7. Gear's Hospital Records

The defendant further motions the Court to Compel the prosecution

to produce-the hospital and physicians records and reports that
the alleged victim in this case, Peter H. Gear,

incurred as a result
of the underlying incident on 7-4-00 at the Route 30 Mobil that
caused this instant:case.

These same hospital records were requested in 3 of the defendant's

Discovery Motions already filed with the Court in this case as

follows:
a. #1711 Request of Defendant's '"Motion for‘Discovery"
b. #4

Request "Defendant's Motion to Preserve/Impound by Court

& Compel for Production & Inspection of Prosecution Controlled
Evidence"

c. #1-i Request of the "Defendant's Motion for Additional Discovery"

But see Ex. D of the Defendant's "Omnibus Discovéry Motion'" which
quotes the victim-alleged, Gear, that he went to the Hospital and

was itreated by a physician for weeks as a result of the underlying
incident that gave rise to this action.

wherefore,

the defendant motions the Court to Compel the prosecution

to produce the above discovery requests as the law of Massachusetts
and Federal Brady laws reguire.

LS

%’5{2/‘“’

Michael ery, prose

SECC Prison 3-13-01



COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Pramingham District Court

Commonwealth Criminal Docxet
#0049CR1893A (3006)
V.
Elbery™7T

Affidavits in Support

of

Defendant's Motion to Compel Prosecutor

to

Produce Discovery Evidence

1. I am the defendant-pro se, Michael Elbery, I am illegally

incarcerated at SECC Prison, Bridgewater, Mass.

2. While Attorney Ken Brekka representéd me on this case he

interviewed several Framingham Blice regarding police phone calls
of this instant case.

3. Brekka told me that every phone call thattcomésaintoc the
Framingham Police Dépt. is recorded.

4. All 911%calls have an associated computerized informatioéonn

thht keeps track of=éach call inctuding time, source, duration

of each call..-Per the Framingham Police to Brekka that information
is obtainable regaring each call as involved in this case, eSpeciél}Y

the Calls made by Gear on 7-4-00 regarding this instant case.



5. I have recieved from Attorney Brekka computer print outs of

my call to the Framingham Police Dept. regarding this case.

6. Per Brekka interview notes on this case from a named Framing-
ham police official the Gear calls that I seek computer print
outs for where made after 5:00am.

7. Based.on the above facts and information I believe the Prosecuytiop

have controll of computér information and related print outs
of the calls Gear made to the Framingham Police on 7-4-00 regarding
the underlying incident that caused this case.

Signed under the pains and penalties of perjury this 13th day of
March 2001,

// Lo

Michael Elbery, prose
SECC Prison
12 Administration RA4.

Bridgewater, Mass. 02324
3-13-01



Certificate of Service

I the defendant pro se, Michael Elbery, sent this Motion to Compel
Discovery to the Clerk- Framingham district Court at 600 Concord
ST., Framingham, Mass. and the D.A. 's Office at 100 Concord St.,
Framingham, Mass. all via U.S. certified maifﬁi return receipt

prepaid on 3-15-01 from SECC prison mail.
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Michael Elbery, c57634
SECC Prison

12 Administration Rd.
Bridgewater, Mass.02324
5-22-01

Clerk - Criminal
Framingham District Coourt
600 Concord St.
Framingham, Mass. 01701

RE: Commmonwealth v. Michael Elbery 00-3006

Sl
bear Clerk: @M ?\_\v*” ’

Please find enclosed foi immediate filing and review,(fg>' §&0\ K¢<
kMVQ

"Defendant's Motion to Compel Alleged Victim's Medical Record :
‘From /ﬁ«)
Emergency Room and Past Primary Care Provider (%ztv

As

EFxposed By Dr. Tamara Martin "

and Certificate of Service and Supporting Documents and Affidavits
Sex /%CJW*Q% Cf(ﬁ}f

Thank you.

Py <<



Ex, 3

COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

1th Criminal Docket
commonties \ #0049CR1893A (3006)

Elbery % XEQ&N
£ SJN’

. —~ B
IS =) -

TN
%,
=%,

Defendant's Motlon to Compel Prosecutor
to

Produce Discovery Evidence

as

Requested by Defendant's Discovery Motions

1. The defendant-pro se, Michael Elbery, Motions the Court to
Ys %( Compel the proesecution to produce the exculpatory, relevant and
materidl evidence asked for in the defendant's 12 discovery motions

filed in this instant case.

é}dy/dﬁftz. There has been no Pretrial Conference or Pretrial Report

Gﬁp’ \fgegarding this instant case.
o

3. This defendant was allowed only limited participation at the Hearing
Pretrial, see Defendant's "objection to Case Proeceedings etc.,"

filed on this instaht case.

4. At this late date the Court has yet to discuss the defendant'
w;> s discovery requests made via his motions to the prosecution.

A



tﬁﬁK 5. All the discovery per this defendant's discovery Motions are

for relevant, material, exculpatory evidence.

Specific Evidence this defendant Motions the Court to Compel the
Prosecution to Produce from the Defendant's already Filed Discovery
Motions filed in this instant case.

6. The defendant motions the Court to Compel the prosecution

é?i/' to produce the following specifically requested prosecution
6ﬁf>wﬁ controlled evidence. This defendant already requested this
. discovery "through his 'Omnibus Discovery Motion"

a. The Booking evidence regarding the-arrest of Peter H. . .Gear
a&&wﬁiK/on 7-4-00 by the Framingham Police Dept. This evidence has already
been asked for by the defendant via Request #1 of his "Omnibus
Motion".
b. The 6 photos of Peter H. Gear takgn by the Framingham Police
alleging the injuries caused by this defendant. This has already
been requested via #2 of the Defendant's "Omnibus Motion".
c. The therapists records and related information regarding
treatment to the alleged victim, Peter H. Gear, needed due,allegedly,
because of the beating he received causing-this action.This evidence
has already been requested bytthe defendant via his request # g

of the defendant's "Omnibus Discovery Motion".

defendant's "Omnibus Discovery Motion". In particular the defendant

requests the prosecution to produce the computerized print outs

OLLAD d. The Police telephone evidénce in requests #'s 6 &8 of the

of the calls the alleged victim, Peter H. Gear, made to the
Framingham Police on 7-4-00.

The Framingham Police informed my investigating attorney on this
case, -Attorney Ken Brekka, that the two Gear calls, as above, were
made hours after the incident; not as the the prosecution now

¢laim immediately after the incident. See Affidavit attached.

»




6. In addition, the defendant motions the Court to Compel the

ézgfawo prosecution to produce #'s 3, 4, 7, 9, 10, 14, 15, 16, 18, 19, 20
OTNMJ , 22, 23, 25, 27, 28, 29, 30, 31, 33, 34, 35, 38, 39, 40,41, 42,
WUAWVA 43, 44 .of the defendant's "Omnibus Discovery Motion".

~-7. Gear's Hospital Records
" The defendant further motions the Court to Compel the prosecution

to produce-the hospital and physicians records and reports that
the alleged victim in this case, Peter H. Gear,

incurred as a result
of the underlying incident on 7-4-00 at the Route 30 Mobil that
caused this instant:-case.

These same hospital records were requested in 3 of the defendant's

Discovery Motions already filed with the Court in this case as
follows:

'f-fi 3
>

a. #11 Request of Defendant's '"Motion for Discovery"
b. #4

%
t.)

Request "Defendant's Motion to Preserve/Impound by Court

& Compel for Production & Inspection of Prosecution Controlled
Evidence"

e
TIE

c. #1-i Request of the '"Defendant's Motion for Additional Discovery"

—
<

\fQ But see Ex. D of the Defendant's "Omnibus Disc¢ovéry Motion'" which

s

quotes the victim-alleged, Gear, that he went to the Hospital and
was :treated by a physician for weeks as a result of the underlying
incident that gave rise to this action.

wherefore,

the defendant motions the Court to Compel the prosecution

to produce the above discovery requests as the law of Massachusetts
and Federal Brady laws require.

A

e

Michael bery, prose
SECC Prison 3-13-01
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COMMONWEALTH OF MASSACHUSETTS

Commonwealth Framingham District Court
V. Six Man Jury Session
Michael Elbery 00-3006

Defendant's Motion To Compel Prosecution
To
Produce Evidence Requested By Defendant's Omnibus Motion

&

Ordered by the Court

The Court at the 5-~17-01 discovery hearing ordered the Prosecution
to produce the evidence as requested via the defendant's "Omnibus
Discovery Motion", as itemized below the prosecution has failed

to Comply with those discovery orders.

Reference is made to numbered requests of the Defendant's Omnibus

Discovery Motion already on file with the Court. See Exhibit A.

1. Regquest #2 - 2 concealed F.P.D. photos

The defendant still demands the 2 pictures of Peter Gear taken by
the F.P.D. that shows a "massive bloody head wound" on Gear's
right forehead. These pictures were shown to the defendant by
Attorney Ken Brekka . The other picture showed a huge 1 foot

diameter bruise on Gear's right side.

All pictures the F.P.D. has on this case were ordered preserved
by Judge Stoddat on 9-13-00. See Exhibit B.



2. Request #3a-e - Gear's dismissed felony larceny charge

The defendnat demands the evidence requested regarding the charge
dismissed against Gear in Taunton District Court for felony

larceny.and outstanding 6 year warrant on that charge.

3. Request #4 - Evidence produced when Gear reported alleged Crime

The defendant requests the Court to order the prosecution to
produce the evidence requested in #4a-d of the defendant's "Omnibus
Motion". Some of this evidence was requested in #6 &#8 of the
defendant's "Omnibus Motion™.

This evidence includes the computer printouts the F.P.D. maintains
of the two calls Gear made to the F.P;D. - 911 on 7-4-00. Also the
tape and 911 computer printout of the 911 call made by Gear on
7-5-017 at 7:21 am.

Also requested was the dispatch reports resulting to the response

by the F.P.D. to this defendant's 911 call made at 2:22 am on
7-4-00.

This communication evidence was already ordered preserved by Judge
Stoddat on 9-13-00, see Ex. B.

4. Reqguests #6 & #8 - Telephone & Dispatch Evidence

This evidence in these requests concerning the telephone and
dispatch evidence in this case, including the 911 computer

print out of Gear's calls to the F.P.D. on 7-4-00 (these comp-
uter printouts tell what time the calls were made). Also requested
were the dispatch evidence resulting from this defendant calling
the F.P.D. -911 on 7-4-00 at 2:22am. And the defendant reguested
the 911 tape and computer printout of the call Gear made to the
F.P.D. on 7-5-00 at 7:21am.

Note, these requests were allowed as a result of the defendant's



first "Motion to Compel Discovery'" #6d. see Exhibit C.

All this evidence was ordered Preserved for the defendant by Judge

Stoddat on 9-13-00, see Exhibit B.

5. Request #16 - the turret, phone tapes, radio communications

The radio and turret communications are resulting from the F.P.D.
response to this defendant's 911 call at 2:22am on 7-4-00.

The phone tape missing is Gear's call on 7-5-00 at 7:27am,

At this date the defendant knows there is a F.P.D. radio tape

"

missing that says Just another gas evasion". This radio communica-

tion was probably by Officer Vizikas at about 3:00am on 7-4-00.

This evidence was ordered preserved by Judge Stoddat for the

defendant on 9-13-00, see Exhibit B.

6. Request #1719 - the documents the Prosecution does not want to

present until trial to cause surprise.
The prosecution claims it will produce additional documents at

trial which have not yet been identified. The defendant wants:
those documents well before trial or now.

WHEREFORE,

the defendant, pro se, motions the Court to Compel the
discovery a as above including



a. the F.P.D. pictures of Gear's massive bloody head “ruise and young g

17 foot diameter side bruise

b. The F.P.D. 911 computerized printout of the 2 calls Gear made
to theF.P.D. on 7-4-00 so the jury knows the time he made the calls

c. The F.P.D. 911 tape and computerized printout of Gear's call
to the F.P.D. on 7:27am at 7-5-00

d. the F.P.D. dispatch report resulting from this defendant's
911 call to the F.P.D. at 2:22 am

e. the F.P.D. radio/turret tapes of 7-4-00 at approximately 3:00am
recording the responding officers to the underlying incident at the

Mobil saying "It was only a gas evasion'.

f. All documents the prosecution will present at trial and Gear's
felony larceny information.

See also Exhibit D, 'Commonwealth's Response to Court Order

_on Defendant's Omnibus Discovery Motion"
) I
Y 7
ctiael Elbery, pro se

SECC Prison
12 administration Rd.

Bridgewater, Mass. 02324
6-19-01
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

Criminal Docket

#0049CR18934
LR 3006

Michael Elbery

Defendant's Omnibus Discovery Motion

Due to the Court refusing to docket this Pro se defendant's

Discovery Motions the Pro se defendant files this discovery motion.
The defendant, Pro se, makes the following discovery demands which

will yield discovery that is mandatory per M.R.Cr.P.- Rule 14.

. 1. Regarding the arrest of Peter H. Gear (alleged victim) by the Fram-
Police (hereinafter the F.P.D) on 7-4-00 the defendant requests

the booking photos of that arrest by the F,P.D.
 the booking sheet and booking report of that arrest
the booking video of that arrest
all information the F.P,D. has of that arrest
the amount of bail, date of bail and who paid the bail regarding

that arrest

All statements made by Gear during that arrest

2. Regarding the alleged injuries that the alleged victim,Peter H. Geary,
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sugtained causing this instant action the defendant demands
L\ a. 2 sets of the 6 photos the F.P.D. has of those injuries

to know the type of camera the F.P.D. used to take the 6 photos
in (a), above.
Where and When were the 6 photos in (a), above, taken?

Who took the 6 pictures in (a), above?

Who devoloped those same 6 pictures?

Court impound the negatives that produced those 6 pictures

3. Regarding the larceny charge originating/filed at the Taunton Dist.

)
f* Court (docket #9431CR4589A) that the F.P.D. arrested Peter H. Gear for
f *AJon 7-4-00 the defendant requests
N ¥'ﬁ’§‘ all court and probation records regarding that arrest
v TQ

the amountof the larcenies, number of larcenies, date of larcen-
ies/offenses that caused that arrest

date the charges were disposed of

the disposition of the charges

Per Gear's CORI - what does PTP mean and what is its significance

- see EX. A.

4. Where and when did Peter H. Gear (alleged victim) report the alleged

rime to the F.P.D. that caused this instant action.

a. to whom was the alleged crime reported?
b. state the exact address where the alleged crime was reported
c. Produce a copy of the tape recording, log and computer printout
of any phone call that preceded the report by Gear and that cause
the F.P.D. to take Gear's complaint.
&u&\d. State the time that Gear reprted the alleged crime to the F.P.D.
which resulted in a police report to Sgt. Sanchez,

5. State the name of the therapgst and addressthat, as per Mass. Region

#9 Parole officer - Karen Rouke-Gatty, Gear went to for therapy or treat-
ment. See Ex. D.
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a. Produce all reports from that therapist regarding Gear's treatne:

v needed because of the incident that caused this action
b. Produce all reports from that therapist via reports or otherwise
indicating or revealing where Gear went in terms of a physician'

or hospital treatment regarding his alleged injuries.

A viewing and listening by the defendant to the F.P.D. recording mach

dant's 911 call on 7-4-00 to the F.P.D. and their response to that call,
,‘i.\ b .
fee Ex. B. \ {

Iy v
1k er -
c "\_\ — ”ﬂ,.,,--"//
& a. Including all 7 known phone calls involved in this instant case
to the F.P.D. - See #8 below for a list of the 7 phone calls

b. 1In particular the 2 phone calls Gear made on 7-4-00 to the F.P.D.

c. Also the phone call made by F.P.D. Vizikas from the Route 30
Mobile on 7-4-00upon arrival to the Mobil as a result of the de-
fendant's 911 call from the Mobil.

Produce all information for the last 6 years of Peter H. Gear with the

Mass. Registry of Motor Vehicles regarding his registration of automobiles
W e e
¥ \‘\ Q\(w

g ¥
A
'Wvﬁﬁ
8.Y Regarding the phone calls made to or from/by the F.P.D. concerining
) tHe above docketed case, the defendant requests (See calls listed below)
Qg a. A computer print out of each phone call

b. that he listen to the original tape recording of each call on

the original F.P.D. recording machine

c. that he get or receive a transcript of the recording of each call

d. a print out of the F.P.D. log of each call

Caller Time Call Made Date Source
1. Elbéry 2:22 a.m. 7~4-00 B

” -
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3. Gear ? 7-4-00 F.P.D. 911 tape
4. Elbery 2:37 a.m. 7-4-00 F.P.D. log
5. Gear 7:21 a.m. 7-5-00 F.P.D. log
6. Elbery 3:30 a.m. 7-7-00 Attorney Xen Brek

& F.P.D. tape

7. F.P.D. Sanchez 7:30 a.m, 7-6-00 F.P.D. tape

9. Meaning ofthe abbreviations, allyon the F.P.D. computer printout . See

Ex. C.

v\
Ek(kﬂvqﬁ( A copy of the 7-3-00 Mobil video that is in possession of the F.P.D
;ﬁ\ for the the defendant's viewing.

g a. or a viewing of that tape by the defendant at the Court.
\,..

X

’ﬁ\QJQQVwA}%?The synagogue or temple Gear was bartmitzvahed at.

r-\ )4

The Docket Entries of this instant case.

4 applications for criminal complaint.

Provide the "Chain of Custody" of the Mobil video of 7-2-00 through

7-3-00 that the F.P.D. possess and the Court ordered impounded durinc
this instant action/case.
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b. State the date and time the officer in (a), above, picked-up

that video tape or any video tape from the Route 30 Mobil
c. State the name of the F.P.D. officer who brought back that same

video tape or any video tape to the Route 30 Mobil

d. State the time and day and date that the officer in (c), above,
brought back that Mobil video tape to the Mobil and which Mobil
employees did you give the tape to.

e. Describe all activrty of the F.P.D regarding the Mobil video,
above, after it was initially picked-up until Sanchez put it in
evidence at the F.P.D. on 7-7-00

i. Include the names of all F.P.D.emplovees and prosecutic
team members who participated in any and all of the
requested "chain of custody" and activities

ii. The date, day and time of all requested activity of

the video "chain of custody"

iii. State the name of any and all Mobil employees contacte

regarding any and all Mobil video tapes
155 State the meaning of the number S56078321 per the F.PD. tape 911 re-

cording of Peter H. Gear on 7-4-00,

Produce all recordings of the F.P.D, regarding the above docketed

case, including all phone tapes and radio communications of the

underlying incident.

a. Include all turret tapes,

b. Include the recording of F.P.D. Dones and Vizikas' radio communi-
cation from the Chinese Restaurant after leaving the Mobil on

7-4-00 after the incident that caused this action.

. Produce all transcripts made by the prosecution of any and all tapes
k and recordings involving this instant action.

a. Produce all transcripts the prosecution intends on using during
UﬁfAQ the trial of this instant case.

Q&Q\ 18. The criminal CORI records of the Aefo-2--7
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19. Produce all documentary evidence the prosecution will use at trial

a. 1including all documents signed by the defendant

\ H{' \}M m\llj A/(i @A "vw 0L | n lJ@ ()599@4»“/""’
4; @X 0. Provide an "out-of-state " and Federal rap sheet or criminal convic-

Py tions of the alleged victiom, Peter H. Gear, for the other 49 state

and Ferderal jurisdiction.

Provide for inspection by the defendant the proscutor's file re-

is instant case.

~ nile oﬂuw Y‘@(,W“IL /wwmi(t] «,Mt«w«-s snd E_rgl_i. avoafj«a :

Produce a list of all F.P.D., officers on duty the 11-7 shift
during the nomth of May and June of 2000.

qféﬁv 24. state the relationship between the Special A.D.A. handling this
N

[

\J
2

case, Hurley, and Lt. James Hurley of the Shrewsbury Police Dept.

&

{
s ?/f/lx/ @‘4‘ a Coaﬂ/)

5. Provide a viewing by the defendant,pro se, of the video tape taken

from the Route 30 Mobil, 696 Cochituate Road, Framingham now being held
by the F.P.D. ‘

oy V26, tate the ancestry of the alleged victim, Peter H. Gear.
X

AN N
4G b. state whether Gear is a Jew

a. Religion of Gear

J

f page |
7% mﬁ“ﬁ;ﬁ Vi ﬂmJla/ﬁfka/fo/;é(S .;gf(b///w/é i

2 )

L

W
YU
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witnesses interviewed by the Commonwealth, the F.P.D., D.A.'s Office
and prosecution team regarding the above docketed case.
a. describe thecontent of the subject

interviews of each person.

state day, time, and date of each such interview.

Cijtékwaifoduce all notes taken by the responding F.P.D. officers on 7-4-00

at the Mobil gas station, 696 Cochituate Road, Framingham, where the in-

ident took place that caused this above docketed action.
. List of all F.P.D. members that spoke to the following employees at
the Route 30 Mobil, 696 Cochituate Road, Framingham, regarding the allege

criminal episode and anything related to that alleged criminal episode
a. Mgr. Dolly Olecki
b. Ast. Mgr. James "J" Regal

. Bill Fairbanks

. Mary flevyd

matter of each of these

Richard Gedsoe

State the date and substance or content of each conversation
<3>Q/VJ¢£[J2 Provide a record of all mail this defendant, Michael Elbery, sent oui
of

Concord State Prison from 7-7-00 through 10-10-00

Hh O QO

a. Include the name and address of all destinations of that mail

b. include the date sent for each piece of that outgoing mail

W’W'W/%WMWMBIWW“W

31. Provide an audible copy of the tape ofthe 10-17-00 evidentiary hear-
ing held at the Framingham District Court on this action.

<:EEym€;:< Provide the results of the eyesight tests done on this defendat be-

tween 7-7-00 and 10-10-00 at Concord State Prison's H.S.U. unit.



!

33. Reserve a VCR and TV for trial date in order to show video evidence

34. \ State who on the F.P.DP. and prosecution team or any other state acto

%)

"\ viewed any ofthe Mobil vidoes taken from the Mobil gas station, 696
\\&.5Pboch1tuate Road, Framingham

(k\i \J \33

%< \ a. state date each state actor viewed any of the videos taken from
éﬁ that same Mobil

b. state the time of each viewing by each state actor

X rl (/‘,W

5. Provide Van expert witness, independent of the prosecution and
R approved by the defendant, to test the
X |
&ﬁ N a. the 6 F.P.D. pictures and related negatives of the alleged victir
k N Peter H. Gear

b. various F.P.D 911 tapes in this , as in #8 above

pictures and and documents depicting injuries in this case by a
physician

¥
£
38. “State the address of the prosecution's star witness, Peter H. Gear,
N from 7-4-00 to present.
é‘d 6 aﬁ&}y
v 9. Producd| all statements held by F.PD. internal affairs of percipient
Qf witnesses regarding this case
{ﬁ a. in particular involving any investigation of the missing Mobil
video tape of 7-4-00
\‘{A‘ ,
\\\Q 40. State the time F.P.D. Dones and Vizikas left the Mobil after respond-
\ *) ing to thiag dAafandAan+!'~ 011 ~-77 - =~ =+ ~7
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41. See also Defendant's Bill of Particulars, Motion for Expert Testing
on the F.P.D. phone tapes and recording machine and negatives of the
pictures/photos (6) the F.P.D. has of the alleged victim's alleged injur
ies, Motion for a Medical witness to testify regarding the injuries

sustained by Peter H. Gear and the defendant as per medical records and

.phof;c(g/ Brofds oo eriaf gk ntsds Ml b

42. See also defendant's Motion to compel Attorney Brekka to disclose
exculpatory evidence he gained during his investigation of this case

to the defendant so the defendant can be prepared for trial.

bg}ﬁy’ 43. See defendant's Motion for Evidentiary Hearing of Peter H. Gear so

he defendant can gain excupatory evidence.
pradt okl W@w

44. See also defendant's Motions for hospital and medical records to the

. Deaconess-Glover Hospital and the M.C.I. Concord H.S.U. and to Mobil 0il
Corp. for documents.

W//””‘\

Michael Elbery, Pro se
SECC Prison A 406, C57634
12 Administration RAd.
Bridgewater, Mass. 02324
2-14-01

Certificate of Service

I the defendant prose, Michael Elbery, sent this Omnibus Motion.to the
Clerk-Criminal-Framingham District Court, 600 Concord St., Framlggham,
Mass. and to the Framingham D.A.'s Office, 100 Concord St., Framingham,

Mass. all via U.S. certified maiffprepaid on 2- -01 from SECC Prison
Mail.

é%%é;ﬁiaifAﬁ,fggzg
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¢20)" 2000008 TKOD3 ©0:33:29 | TO 00:33:29 | RLS  ©@@:33:29 | DUR  0@:gg.
b0@0/07/04 HIT CALL 100:01
Current time: 90:45 (2000/07/04y ==
System message: APU # @02 RMT SEND BY Q@000 07/04 OQ:47:26
ksos) 877-0916 TKO®L 00:47:05 | RI P2:47:07 | COROR2 @Q@:47:11 | TTO13 GBZZ;TEI
| DI@O2 @3:47:41 | RLS  @@:47:43 | DUR  0Q:pp:3g

PQQQA/Q7 /04
b1 RESD 0Q@:47 07/04 (508) 877-0916 LEWIS,ERMOND F 5 BURBANK CIR FRAMINGHAM ESN=
204 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: Q0:59 (2000/07/Q4)

Current time: Q1:11 (2000/07/04)

Current time: Q1:23 (2000/Q7/04)

Current time: ©1:35 (22RQ/QA7/04)

Current time: 01:47 (200Q0/707/Q04)

Current time: Q1:5° (200/Q7/04)

Current time: 02:11 (20B0/07/Q4)

Current time: Q2:23 (20Q0/Q07/04)
X508) 875-1424 TKOQZ2 @2:22:09 | RI B2:22:11 | COQQ1 Q2:22:16 | DIBAL Qd2:24:11

I RLS v2:24:14 | DUR PO:02:05

2QQQ/07 /04

E@E BUSN @2:22 07/04 (508) 875-1424 MOBIL. OIL CORP 696 COCHITUATE RD FRAMINGHAM
ESN=204 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

Current time: 02:36 (20QB/07/Q4)

Current time: 02:48 (2QQ0B/Q7/04)

Current time: Q03:00 (200R/07/04)

Current time: 03:12 ' . (2R00/Q7/04)

Page# 001 Calls on this papge Cumulative calls today Total calls
TIU:03 MIU:00 LIU:00 TIU:0003 MIU:0000 LIU:Q00Q today:0003

R11 Calls

—— e S St e et e e e e s e —— — =
==

Tuesday

2000/07/04 @3:24 *%%% FRAMINGHAM #x%%  Page # 002
Current time: 03:24 (PORQ/0O7/04) .
Current time: 03:36 (2OQQ/A7/Q4)
Current time: 03:48 (P000/07/04)

System message: APU # Q02 RMT SEND BY 000Q@ Q7/04 @3:55:37

(S508) 879-6978 TKOO3 ©3:55:10 | RI @3:55:12 | CO0Q2 @3:55:18 | COBQ4 03:55:30
| AP1S2 03:55:30 | TTO13 03:55:31 | DIOO4 03:55:31
| CO0Q4 B3:55:31 | AB1SE 03:55:31 | DIVO4 03:55:32
| CO004 P3:55:32 | AG1S2 ©3:55:32 | DIV 03:55:56
| DIOP4 ©3:55:58 | RLS ©3:55:59 | DUR ©00:00:49
PO0R/07 /04 :
PO3 BUSN 03:55 07/04 (508) 879-6978 PATHWAYS RESIDENTS 78 PEARL FRAMINGHAM ESN=2

4 INP FRAMINGHAM PD FRAMINGHAM FD FRAMINGHAM FD

v o g T

Current time: 04:08 - (2000/07/04)
Current time: 04:20 (200Q/07/Q4)
: Current time: 04:32 (2000/07/84)
iCurrent time: 04144 (PO0R/Q7/0Q4)
{Currvent timer 04¢56 (2000/07 /04)
!Current timer.05:08 (2000/07/04)
| Current timer 05:20 (2000/07/04)

S riivntnmend & Jd ammao A _ onm- 2SRRI 7ORT JOAL N\



6-14-00

6-30-00

v

M

7-6-00 TC/SI

7-7-00 DET.

7-10-00 TC/PH

7-11-00
7-11-00
7-12-00

7-12~-00

7-12-00
7-20-00
7-26-00"

8-7-00

PH

RI

L

TC

PVR

PBV

L

L

2:40pm. PO met with subject and viewed fimal checks from Merrit Gasg periods

—_— - PP [ORURS FRUUR VSR Y YRS A s o +r NMANIGALNYLD Livd L

HUULZs7 0002

£,

ending 5-26,6-2-00 for 17} hours each week. PO also viewed most Teceint Checkﬂ)
stubs from Mobil-Gas for 35 hours which is an avg. of 17.25 hours per week. -
Subject is meeting a standard number of hours imposed by the Board.which i;

35 hours weekly. Subject reports no changes other than that in employment
No problems.KR/jd : ]

PO on vacation from 7-3-00 to 7-7-00.KR/jd

PO Stanford spoke with Officer Saxkhez of Framingham PD. Subject was involved

in an ‘A&B at a gas station, investigation on-going.KR/jd -
PS advised by Framingham PD that a criminal complaint was filed against the
subject for A&B D/W. PS authorized a WIC. PO-Bello and Stanford along with
Needham PD arrested subject at his residence at 6:30pm. Subject proclaimed

his innocence.RR/3d

PH set for 7-17-00 at MCI-Concord.KR/3d
PH rescheduled to 7-19-00.KR/jd
Computer check reveals no pending cases.KR/jd
Form A faxed to.MCI-Céncord this date.KR/jd
PO époke with the vicitm who informed PO that he sought medical treatment

R i T T
after the assault and was stil%_ggggg_ggg;grﬁﬁgg;g. The vietim told PO that

he was traumatized and fearful Oof the subject. PO referred victim to the Victims
Serwvice Unit. KR/3d

Submitted. PO recommends Provisional Revocacion.KR/jd
Provisional Revocation. KR/id
Return of service received this date.RR/jid

Subject postpond his final rewocation hearing.KR/jd
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COMMONWEALTH OF MASSACHUSETTS éff
e

MIDDLESEX, SS. TRIAL COURT OF THE COMMONWEALTH = '
FRAMINGHAM DISTRICT COURT

DOCKET # 0049 CR 18 i@
e

W

)

)

) MOTION TO PRESERVE
VS. ) EVIDENCE
)
)
)

s

/
COMMONWEALTH OF MASSACHUSETTS

MICHAEL ELBERY

Now comes the Defendant, MICHAEL ELBERY, in the above

entitled matter and respectfully moves this Honorable Court to

direct the Commonwealth to preserve all evidence in its custody or

— —
under its control, including but not limited to: all police notes;
video tape evidence taken from the Framingham Mobil Station,

located at 896 Cochituate Road, Framingham, Massachusetts;iéii)

[:§§§£§HIE§€ESE§)ge1ated to this incident recorded at the Framingham

Police Station; and photog;aphs)

I.. Brekka, Esquire
a & Brekka

Main Street
Hubbardston, MA (01452
(508) 928-5000

BBO # 548299

Please take notice that the above motion will be called for
hearing in the Framingham District Court on September 13, 2000 at
9:00 A.M.
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

Criminal Docket
#0049CR18S3A (3008)

v, %\oﬁvﬁ G
Y

Commonwealth Q
A

Elbery X\
N I
U ¢

Defendant's Motion to Compel Prosecutor

to

Produce Discovery Evidence

as

Requested by Defendant's Discovery Motions

1. The defendant-pro se, Michael Elbery, Motions the Court to
QS %f compel the proesecution to produce the exculpatory, relevant and
material evidence asked for in the defendant's 12 discovery motions

filed in this instant case.

é}}/’ 2. There has been no Pretrial Conference or Pretrial Report
6pr ,regarding this instant case.
Jﬁ
3. This defendant was allowed only limited participation at the %earing

Pretrial, see Defendant's "objection to Case Proeceedings etc.,”

filed on this instant case.

/
4. At this late date the Court has yet to discuss the defendant'
:3;> ¢ discovery requests made via his motions to the prosecution.

0 U

N
(SN



F&ﬁK 5. All the discovery per this defendant's discovery Motions are

for relevant, material, exculpatory evidence.

Specific Evidence this defendant Motions the Court to Compel the

Prosecution to Produce from the Defendant's already Filed Discovery

Motions filed in this instant case.

6. The defendant motions the Court to Compel the prosecution

éf//‘ to produce the following specifically requested prosecution
Gﬁﬂ>ﬂﬂ controlled evidence. This defendant already requested this
discovery ‘through his 'Dmnibus Discovery Motion™

a. The Booking evidence regarding the-arrest of Peter H. Gear
a&bﬂﬁQK/on 7-4-00 by the Framingham Police Dept. This evidence has already

been asked for by the defendant via Reguest #1 of his "Omnibus

Motion".

b. The 6 photos of Peter H. Gear taken by the Framingham Police

alleging the injuries caused by this éefendant. This has already

been requested via #2 of the Defendant's ''Omnibus Motion'".

c. The therapists reccocrds and related information regarding

treathent to the alleged victim, Peter H. Gear, needed due,allegedly,

because of the beating he received causing this action.This evidence

has already been requested by:the defendant via his request # s

of the defendant's "Omnibus Discovery Motion".

defeéndant's "Omnibus Discovery Motion'". In particular the defendant

aLLAD d. The Police telephone evidénce in requests #'s 6 & 8 of the

requests the prosecfuition to produce the computerized print outs

of the calls the alleged victim, Peter H. Gear, made to the
Framingham Police on 7-4-00.

The Framingham Police informed my investigating attorney on this
case, Attorney Ken Brekka, that the two Gear calls, as above, were
made hours after the incident; not as the the prosecution now

¢laim immediately after the incident. See Affidavit attached.



6. In addition, the defendant motions the Court to Compel the

ézgpxwo prosecution to produce #'s 3, 4, 7, 9, 10, 14, 15, 16, 18, 19, 20
GﬁWTJ , 22, 23, 25, 27, 28, 29, 30, 31, 33, 34, 35, 38, 39, 40,41, 42,
Wﬁbwf 43, 44 .of the defendant's "Omnibus Discovery Motion'.

~7. Gear's Hospital Records

( The defendant further motions the Court to Compel the prosecution

to produce-the hospital and physicians records and reports that

the alleged victim in this case, Peter H. Gear, incurred as a result

of the underlying incident on 7-4-00 at the Route 30 Mobil that
caused this instant:case.

These same hospital records were requested in 3 of the defendant's

ﬂwf Discovery Motions already filed with the Court in this case as
follows:
0 a. #11 Request of Defendant's "Motion for Discovery"
b. #4 Request "Defendant's Motion to Preserve/Impound by Court
k & Compel for Production & Inspection of Prosecution Controlled

U}J( Evidence™

>
c. #1-1 Reguest of the "Defendant's Motion for Additional Discovery"

oy
V!
o)
St
XWQ

w%gf/ But see Ex. D of the Defendant's "Omnibus Discovéry Motion' which

gquotes the victim-alieged, Gear, that he went to the Hospital and

was:itreated by a physician for weeks as a result of the underlying
incident that gave rise to this action.

wherefore,

the defendant motions the Court to Compel the prosecution

to produce the above discovery requests as the law of Massachusetts

and Federal Brady laws require.

W/«@
Michael Bfg;ry, prose

[ah Vo Vel Ty~ m
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT
DOCKET NO. 00-3006

COMMONWEALTH
V.

MICHAEL ELBERRY

COMMONWEALTH'S RESPONSE TO COURT ORDER
ON DEFENDANT’S OMNIBUS DISCOVERY MOTION

Now comes the Commonwealth in the above-entitled matter and in response to this Court Order
(Stoddart, J., May 17, 2001) on Defendant's Omnibus Discovery Motion as follows:'

Request Number 1

(a) the booking photos were provided to defendant prior to this Court’s Order;

(b) a copy of the booking sheet is attached hereto;

(c) there 1s no such video in the possession, custody or control of the District Attorney’s
Office;

(d) see response to 1(a) and 1(b);
(D) see response to 1(b).

Request Number 2

(a) a copy of the set of photographs were provided to defendant prior to this Court’s
Order and the originals of the same have, are and will be available for inspection.

Request Number 3

Not applicable to District Attorney’s Office.

Request Number 4

(a) — (d) see the Framingham Standard Offense Report (Case Number 0004248), a copy
of which was previously provided to defendant.

' Only those requests which were allowed are responded to herein.



Request Number 10

A copy of the video is enclosed.

Request Number 12

An original certified copy of the docket is enclosed.

Request Number 13

According to Framingham Police Department, the number used is simply an
identification number for Mr. Gear, having no independent significance to the
Department.

Request Number 17

A copy of a portion of the Framingham Police Department Police Log is enclosed
herewith. There are no other such transcripts in the possession, custody or control of the
District Attorney’s Office, nor does it intend to use any transcripts at the trial in this
action.

Request Number 18

See copy of defendant’s record enclosed herewith.

Request Number 19

See copies of defendant’s criminal convictions, the receipt for Mr. Gear’s purchase of
gasoline, and Mr. Gear’s medical records which have been certified pursuant to G.L. c.
233, sec. 79G, copies all of which are enclosed herewith. The Commonwealth also
reserves the right to use additional documents at trial, which have not yet been identified,

including, but not limited to any and all motions and papers sent to the Court by
defendant.

Request Number 20

There are no such documents in the possession, custody or control of the District
Attorney’s Office.

Request Number 23

See response to Request Number 10.

Request Number 27

See the Framingham Standard Offense Report (Case Number 0004248), a copy of which
was previously provided 1o defendant.




Request Number 28

See the Framingham Standard Offense Report (Case Number 0004248), a copy of which
was previously provided to defendant. According to the Framingham Police Department,
no other notes exist.

Request Number 33

Not applicable to District Attorney’s Office.

The Commonwealth reserves the right to amend or supplement this response at any
reasonable time prior to or at trial.

Respectfully Submitted,
For the Commonweaith

MARTHA COAKLEY
DISTRICT A RNEY

v / -

< Special Assistant District Attorney
100 Concord Place
Framingham, MA 01701
(508) 875-4141

Dated: June 12,2001



CERTIFICATE OF SERVICE

I the defendant, Michael Elbery, sent these 3 Motions,

Compel 2 Gear pictures -Bloody wound / Massive Bruise

Compet Omnibus ordered discovery

Compel Bill of Particulars, Conference Report, Testing of Video
Surveillance System at the Mobil

to the clerk-criminal, Framingham District Court, 600 Concord St.,
Framingham, Mass. and to the Framingham District Attorneys Office
at 100 Concord St., Framingham, Mass. all via certified mail-

U.S. -prepaid on 6-23-01 from SECC Prison mail.

The above is true and correct - signed under the pains and penalties

of perjury on this day of June 21, 2001.

-

o A
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Clerk-Criminal

Framingham District Court
600 Concord St.
Framingham, Mass. 01701

RE: Comm. v. Michael Elbey #00-~-3006

Dear Clerk:

Ex S

Michael Elbery, C57634
SECC Prison

12 Administration RD.,
Bridgewater, Mass.02324
6-6-01

Please find enclosed for immediate filing and review,

. s
"Defendant's Motion to Recosider Defendant's "Omnibus Discovery

Motion" Regguests"

Supporting Affidavits

Certificate of Service

Thank vyou.



COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court
Commonwealth Six Man Jury Session

v.
Michael Elbery 00-3006

Defendant's Motion to Reconsider

Defendant's "Omnibus Discovery Motion'" Requests

The Court denied many of this defendant's "omnibus Motion" eviden-
tiary discovery requests on 5-17-01. The defendant asks the
Court to reconsider the decisions to deny the defendant's requests

for evidence via the defendant's "Omnibus Motion'", as below:

1. Per "Omnibus" request 1c - "The F.P.D. Booking Video" of Peter
H. Gear's arrest on 7-4-00. This booking video is direct evidence

that will show the jury, just as the 2 mug shots of Gear of that

same arrest, that Gear was just fine only 10 hours after the under-
lying incident that Gear and the prosecution claim Gear suffered
numerous injuries after an alleged "beating" at the hands of this
defendant. Gear's injuries are the prosecution's 'tase in chief"

per F.P:.D. - SGT. Hector Sanchez during his 7-6-00 call to this
defendant on 7-6-00.

This booking video is exculpatory, relevant, material evidence
under Federal "Brady" laws and Rule 14a of the Mass. Rules of
Criminal Procedure.

»



2. Omnibus request #le - Amount of bail, date of bail and who paid
Gear's bail regarding his arrest on 7-4-00 by the F.P.D. - This
evidence will impeach the police invetigation and decision to arrest
this defendant. As well, it will show the jury Gear made a "deal"

with the prosector to testify agaisnt this defendant and to show

evidence of bias.

3. Omnibus request #2 (the 6 Gear photos and related evidence) -
These "Omnibus Requses' have already been allowed via the defendant's

Motion to Preserve Evidence on 9-13-00 by Judge Stoddat.

4. "Omnibus Requests" - #4, 5, 6, 8 - See defendant's "Motion for
Gear's Therapist records" & defendant's "Motionfor Clarification

of Telephone & Dispatch Evidence.

5. "Omnibus Request #7 - the Mass. Registry records of the past

6 years per Mass. Criminal Practice,Vol. 1, p. 390 & Vol. 1 p. 421

n. 168 these government documents are under control of the prosecu-

tion and are public records.

6. 'omnibus Reguest" #14 - "Chain of Custody'" of the Mobil video
as controlled by the F.P.D. - This evidence is necessary ,and
undisputetalbly exists, to show the F.P.D. and Sgt. Sanchez stole
the video that recorded the entire incident with Gear at the
Mobil that caused this action. This is basic "Brady " and

Rule 14 a required evidence.

7. "Omnibus Request" #9 - the F.P.D. computer priﬂbut Abbreviations -
How can the defendant be prepared for trial if the police and
prosecution know what all the abbreviations mean on the F.P.D.

computer printouts of the the 911 calls in this case.



8. "omnibus " #16 - The F.P.D. turret tapes and radio communications .
This is basic "Brady Evidence" and Rule 14a evidence that has al-
ready been allowed/ordered via the defendant's 9-13-00 'Motion
to Preserve Evidence"” by Judge Stoddat!
How is this evidence now denied by Judge Stoddat?

IN particular, the defendant does not have the radio recording

by Dones and Vizikas saying, "It's just another gas evasion'.
See affidavit #1.

9. "Omnibus" #22 - Prosecution's search for Gear's involvment
with drugs - Per 'Brady" the prosecutor must search for and turn
over to the defendant all records of Gear's involvement with (history of)

drugs, see Mass. Criminal Practice, Vvol. 1 p. 421.

10. "Omnibus" requests #27, 29 - Interviews of witnesses and Mobil

employees by the prosecution team.

11. "Omnibus" request #34 - Names of prosecution team and others
who viewed any of the videos taken from the Mobil, 696 Cochituate
Rd. Since, the police stole and destroyed the Mobil video of the
incident that caused this action this is relevant and exculpatory

to the defense. This is a central issue of the case, hence, required

evidence under "Brady" and Mass. Rule 14a.

12. "Omnibus" request #35 - Expert test the F.P.D. 911 tapes
in this case - The tapes of 911 phone conversations and other

conversations of this case have been tampered with or erased. See
Affidavit #2.

WHEREFORE,

The defendant asks the Court to reconsider and allow the

above "Omnibus'" Requests as state and Federal discovery laws

reqgquire under the 6th and 174th Amendments of the U.S. Constitution.



Michael Elbery

SECC Prison
12 Administration Rd.

Bridgewater, Mass. 02324
6-7-01



COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court
Commonwealth Six Man Jury Session

V.
Michael Elbery 00-3006

Affidavits In Support
of

Defendant's Motion to Reconsider

Defendant's "Omnibus Discovery Motion'" Requests

I am the defendant, Michael Elbery, I am currently at SECC Prison

1. I initially listened to the radio (turret tapes) calls taped
regarding this case in August of '00. At that time one of the
radio calls made by Vizikas and Dones said the underlying
incident at the Mobil on 7-4-00 that gave rise to the above

docketed action "was just another gas evasion".

I do not have a copy of that recording. I need a copy of that re-

cording for trail.

2. I have reviewed the F.P.D. tapes of the above action that have

been given to me and found that they all have numerous gaps caused

by tampering.




Signed on this 7th day of June '00 under the penalties and pains

of perjury.

pr

Michael Elbery



Certificate of service

I the defendant,Michael Elbery, sent this "Motion to Reconsider
Defendant's Omnibus Motion Requests" to the Clerk -Criminal,
Framingham District Court, 600 Concord St., Framingham,Mass.

01701 and to the D.A.'"s QOffice, 100 Concord St., framingham,
Mass. 017071,

via U.S. Certified mail -return receipt prepaid all on

6-12-01 from SECC Prison mail

y &



[f/c;ép

Michael Elbery,C57634
SECC Prison

12 Administration RD.
Bridgewater, Mass. 02324
6-27-01

Clerk-Criminal

Framingham District Court
oo Concord St.
Framingham, Mass. 01701

RE: Com. v. Elbery #00-3006

Dear Clerk:
Please find enclosed for immediate filing and review,
A corrected '"Defendant's Combined Motion Tc¢ Compel

Bill of Particulars, Pre-Trial Conference Report,

and Testing of Mobil's Video Surveillance System'

AS ALREADY REQUESTED BY THIS DEFENDANT MARK-UP THIS MOTION TO
COMPEL FOR HEARING ON 7-10-01.

Thank vyou.

(g



Certificate of Service

I the defendant pro se, Michael Elbery, sent this corrected "Combined
Motion to Compel Bill of Particulars, Pre-Trial Conference Report,
and Testing of Mobil's Video Surveillance System'" to the Clerk-
Criminal, Framingham District Court, 600 Concord St., Framingham,
Mass. 01701 certified U.S. mail - prepaid and to the D.A.'s Office

100 Concord St., Framingham, Mass. , same, all on 6-27-01 from

SECC Prison mail.

The above 1is true and correct under the pains and penalties of

perjury on this day of June 27, 01 in compliance with 28 U.S.C.
s. 1746.

/W,é&
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham District Court

Commonwealth Six Man Jury Session
V.
Michael Elbery 00-300¢6"

Defendant's Combined Motion
TC‘Compel
Bill of Particulars
Conference Report

Testing of Mobil's Video surveillance System

Defendant's Motion for Bill of Particulars - Time, Manner, means
of alleged crimes.

1. The defendant motions the Court to Compel the prosecution to

provide the defendant,in an informative manner, with enough detail

of the alleged overt acts that constitute the alleged crimes

that the defendnat can prepare an adequate defense against the

charges. Com. v. Conceicao, 409 N.E.2d 816, 817 ('80).

The Court ordered the prosecution to detail the time, manner,

and means that the alleged assault crimes occurred, as per EX. B

(the Commonwealth's Bill of Particulars) the prosecution has

provided less information than is included in the already vague

criminal complaint.



The defendant asks that the prosecution answer the questions asked

per the defendant's '"Motion for Bill of Particulars', Ex. A.

This in order to avoid surprise at trial and aleviate the existing
numerous ambiguous claims the defendant has received about Gear's

claim of being kicked and beaten. Com. v. Whitehead, 400 NE 2 827
829.

Pre-Trial Conference Report

The defendant Motions the Court to Compel a Pre-Trial Conference Report.
The defendant has filed a proposed and signed Pre-Trial Conferencce

Report with the D.A..'s Office and Court, as regquired by M.R.C.P.
-Rule 14a. At this late date, a month after the case was originally
scheduled for trial, this defendant has not received the prosecution's

signed Pre-Trial Conference Report and related/required evidentiary
discovery.

Noteworthy, and of particular alarm 1s that District Attorney
Martha Coackley's Office does nto want to respond, via the standard
Mass. Pre-Trial Report, to the .defendant's reguest to the immunity/
deal the prosecution's only witness to the underlying incident

received for his cooperation in testifying and changing hsi story
in order to convict this defendant.

Little doubt, when the news of Gear's circumstances gets out, Coakley

personally contacted by this defendant about this case,

will not run for election again. See the Boston Globe, 9-27-00 front

r

who has been

page. Proper spelling is Coakley.

Testing of the Mobil Surveillance System

The Court, Robert Greco, allowed this defendant's motion to

Preserve the Mobil's (696 Cochituate Rd.) Video surveillance

system so this defendant could make necessary evidentiary tests

and gain exculpatory evidence that will expose that the F.P.D.



erased the Mobil video that recorded the entire underlying alleged
criminal incident. See Ex. ¢. The defendant motioned to enter the
Mobil premises in order to test video system and gain evidence but

that motion has been ignored as is usual in this case., see Ex.p.

Wherefore,

the defendant motions the Court as above, to Compel

1. A Bill of Particulars in compliance with Court order and state

law and the defendant's motion.

2. A Pre-Trial Conference Report signed by a representative of

D.A. Martha Coakley's 0Office, including an answer as to immunity

given to star prosecution witness, Peter H. Gear.
3. Testing and inspection of the Mobil surveillance system to
facilitate proof that the entire underlying incident was wvideod

and Sgt. Sanchez and the F.P.D. erased it.

/ o L
//

Michael Elbery, pro se
SECC Prison

12 Administration Rd.
Bridgewater, Mass. 02324
6-19-0"1
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham Dist, cq

Criminal Docket

#0049CR18934
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Commonwealth of Mass.
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DEEENDANT'S MOTION FOR BILL OF PARTICULARS

The Pro se defendant Motions for a Bill of Particulars regarding

the crime alleged in the above docketed action. The prosecution's dis-

covery provided to this defendant does not adequately detail the allegec
crime so that the defendant, pro se, can be prepared for trial and defer
his case regarding the charges against him.

The Pro se defendant demands as the law regquiraes

1. State how each alleged injury occurred as depicted via the 6 F.P.D.

pictures of the alleged victim, Peter H. Gear.

2. State the number of times the alleged victim was battered causing his

each of his alleged injuries.

3. State any weapons the prosecutor alleges were used to inflictt each

injury as depicted by the 6 F.P.D. photos.



L) . . .
victims injuries.

5. State where each weapon contacted the alleged victim,

7, 7 .f
. e
Michael Elbery, Pro se
SECC A 406 (57634
12 Adnministration R4.

Bridgewater, Mass, 02324
2-14-01

I the pro se defendant, Michael Elbery, sent this "Bill of Particulars"

to the Clerk—Criminal—Framingham District Court, 600 Concord St.,

Framingham, Mass.via u.s. certified maiffprepaid and the Framingham

D.A.'s Office, 100 Concord st Framingham the same all on 2- =01
from SECC Prison.
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COMMONWEALTH OF MASSACHUSETTS

Middlesex ss Framingham Dist. Cour

Criminal Docket
Commonwealth of Mass. #0049CR1893 4

(R3¢
V.

Michael Elbery

DEFENDANT'S MOTION FOR BILL OF PARTICULARS

The Pro se defendant Motions for a Bill of Particulars regarding

the crime alleged in the above docketed action. The prosecution's dis-

covery provided to this defendant does not adequately detail the alleged

crime so that the defendant, pro se, can be prepared for trial and defenc

his case regarding the charges against him.

The Pro se defendant demands as the law requires

1. State how each alleged injury occurred as depicted via the 6 F.P.D.

pictures of the alleged victim, Peter H. Gear.

2. State the number of times the alleged victim was battered causing his
each of his alleged injuries.

3. State any weapons the prosecutor alleges were used to inflictc each

injury as depicted by the 6 F.P.D. photos.

4. State how many times each alleged weapon was used causing the alleged



. ¥ . . .
victims injuries.

5. State where each weapon contacted the alleged victim.

Michael E

SECC A 406 (C57634

12 Administration RAd.
Bridgewater, Mass. 02324
2-14-01

I the pro se defendant, Michael Elbery, sent this "Bill of Particulars”

600 Concord St.,
Framingham, Mass.via U.S. certified maiffprepaid and the Framingham
D.A.'s Office, 100 Concord Sst.,
from SECC Prison.

g e

to the Clerk-Criminal-Framingham District Court,

Framingham the same all on 2- -01
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Ex.f

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT

DOCKET NO. 00-3006

COMMONWEALTH

V.

MICHAEL ELBERRY

COMMONWEALTH'S BILL OF PARTICULARS

Now comes the Commonwealth in the above-entitled matter and in response to defendant's
request for a bill of particular states as follows:

Date: On or about July 4, 2000,

Place: The assault and battery and the assault and battery with a dangerous weapon took

place at the Speen Street Mobil Gas station/market at 696 Cochituate Road/Route
30 in Framingham, Massachusetts.

Manner

and means: On the above dates, the defendant intended to and did in fact did touch Peter Gear
without having any right or excuse for doing so, and such touching was done
without Mr. Gear’s consent and was intended to and did in fact cause bodily harm
to Mr. Gear. The dangerous weapon used by defendant was his shod foot.

The Commonwealth reserves the right to amend or supplement this bill of particulars at
any reasonable time prior to or at trial.

Respectfully Submitted,
For the Commonwealth

MARTHA COAKLEY
DISTRICT ATTORNEY

P

Special Assistant District Attorney
100 Concord Place

Framingham, MA 01701

(508) 875-4141

Dated: June 12, 2001
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, §5S. TRIAL COURT OF THE COMMONWEALTH
FRAMINGHAM DISTRICT COURT

DOCKET # 0049 CR 3006 (]2ﬂbmax&1f%%¢x

O;uﬁUg‘qN&\NIV%Y

) VA
) Eﬁu\
) MOTION TO PRESERVE
VS, ) VIDEO SURVEILLANCE CNMQAALKQ‘
)
).
)

COMMONWEALTH OF MASSACHUSETTS

EQUIPMENT
MICHAEL ELBERY

Now comes the Defendant, MICHAEL ELBERY, in the abaove
entitled matter and respectfully moves this Honorable Court to
direct the Commonwealth and the owner and manager of the Mobil Gas

Station located on Route 30 in Framingham with a mailing address

of 696 Cochituate Road, Framingham, Massachusetts to preserve the

video surveillance equipment used at the Route 30 Mcbil Station on

July 4, 2000 in order to allow the defendant to inspect and

examine said evidence.

Respectfully submit
By pisattorney,

h L. Brekka, Esquire
ekka & Brekka

32 Maln Street
Hubbardston, MaA (01452
(508) 928-5000

BBO # 548299

Please take notice that the above motiocn will be called for

hearing in the Framingham District Court on November 14, 20C0 at
9:00 A.M.
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