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DEFENDANTS' OPPOSITION TO PLAINTIFF'S ANTI-SLAPP 
MOTION TO DISMISS DEFENDANTS' DEFAMATION COUNTERCLAIM 

This is Plaintiffs second motion to dismiss. The first motion, filed on June 25,2009, and 

still under advisement with this Court, challenged Defendants' Counterclaim Count II (abuse of 

process). Significantly, one ofthc challenges the Plaintiff raised in that motion was the exact 

same argument that he makes in the current motion pursuant to the Massachusetts anti-SLAPP 

statute, both directly contrary to well-settled case law ofthis COUli. There was no mention of 

Count I (defamation) in Plaintiffs first motion, even though both Counts were contained in the 

same document and Plaintiff clearly was aware of Count I as it precedes Count II. 



For the reasons set forth below, Plaintiffs Motion should be summarily denied, Plaintiff 

should be ordered to Answer Counterclaim Count I forthwith, and Defendants should be awarded 

their attorneys' fees and costs that were unnecessarily incurred because Plaintiff inexplicably and 

unreasonably filed two motions on identical grounds. 

Argument 

I.	 IT IS WELL-SETTLED THAT THE MASSACHUSETTS ANTI-SLAPP 
STATUTE DOES NOT APPLY IN FEDERAL COURT. 

Plaintiff's only basis for dismissing Counterclaim Count I is that it violates the 

Massachusetts anti-SLAPP statute (M.G.L. c. 231, §59H). However, on multiple occasions, this 

Comi has expressly held that the Massachusetts anti-SLAPP statute is a state court procedural 

rule that conflicts with F.R.C.P. 12(b)(6) and, therefore, does not apply in the federal courts. 

E.g., South Middlesex Opportunity Council, [nco V. Town afFramingham, 2008 WL 459369, *8

11 (D. Mass. Sept. 30,2008) (Woodlock, J.); Stubarn Limited Partnership v. Bernstein, 245 F. 

Supp.2d 312, 314-16 (D. Mass. 2003) (Lasker, J.); Baker v. Caxe, 940 F. Supp. 409,416-17 (D. 

Mass. 1996) (Saris, J.), afJ'd, 230 F.3d 470 (1 sl Cif. 2000), cert. denied, 532 U.S. 995 (2001). 

The inapplicability of the anti-SLAPP statute applies both to cases raising a federal question or 

law and to those before this Court on diversity jurisdiction. South Middlesex, supra, at *10-11. 

Thus, because the Massachusetts antl-SLAPP statute does not apply in this Court, Plaintiffs 

Motion must fail. 

11.	 THE COURT SHOULD AWARD DEFENDANTS THEIR FEES AND COSTS 
INCURRED IN OPPOSING THIS MOTION. 

The Defendants also ask this Court to award them their fees and costs incurred (estimated 

at $350)1 in being forced to prepare and file an opposition to this wholly unnecessary second 

If the Court grants this request, defense counsel will promptly file a detailed Affidavit as to the exact fees 
and costs incurred. 
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motion asserting an identical anti-SLAPP argument against Defendants' Counterclaims. 

Although the Plaintiff in this case is pro se, he is not a typical pro se party who should be 

granted leeway while he/she does his best to navigate legal waters without an attorney. Rather, 

this Plaintiff is both highly educated (his former career was as an accountant) and he has had 

significant and lengthy experience litigating on his own behalf in multiple Massachusetts courts. 

Plaintiffs offers no explanation for his rationale in asserting an identical challenge to 

Count I in a separate pleading rather than including it in the initial motion to dismiss. Given the 

Plaintiff's extreme and unreasonable conduct towards the Defendants to date, both within this 

litigation, in his multiple so-called "watchdog" websites, and in connection with events at Becket 

Woods, which include vitriolic statements attacking the defendants' honesty, integrity and 

character, the defendants' beliefis that the only reason why the Plaintiff would file two motions 

as opposed to one is to further harass the defendants by forcing them to incur additional legal 

fees by preparing two oppositions. 

Conclusion 

WHEREFORE, for the foregoing reasons, Defendants John Amato, Peter Mansbach, 

Steven August, Marilyn Flaum, Rich Sturtevant, Edward Farn1an and Joe LaCascia respectfully 

request that this Court: 

A.	 Deny the Plaintiff's Anti-Slapp Motion to Dismiss Defendants' Defamation 

Counterclaim (Count I) in its entirety; 

B.	 Order the Plaintiff to file an Answer to Counterclaim Count I within ten (10) days 

of the Comi's Order; 

C.	 Award Defendants their attorneys' fees and costs incurred in opposing this 

Motion; and 
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D. Grant such other and further relief as the Court deems just and equitable. 

Respectfully submitted, 

JOHN AMATO, PETER MANSBACH, 
STEVEN AUGUST, MARILYN FLAUM, 
RICH STURTEVANT, EDWARD FARMAN 
AND JOE LACASCIA 

By their Attorneys: 

/s/ John J Egan 
/s/ Katharine Pacella Costello 
JohnJ. Egan, Esq. BBO# 151680 
Katharine Pacella Costello, Esq. BBO# 634583 
EGAN, FLANAGAN and COHEN, P.C. 
67 Market Street - P.O. Box 9035 
Springfield, MA 01102-9035 
Tel.: 413/737-0260; Fax: 413/737-0121 

Dated: August 19,2009 
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/s/ Katharine Pacella Costello 
Katharine Pacella Costello (BBO # 634583) 
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