
UNITED STATES DISTRICT COURT
 
DISTRICT OF MASSACHUSETTS
 

)
 
MICHAEL ELBERY, )
 

)
 
Plaintiff, )
 

v. )
 
)
 

BECKET WOODS ROAD AND )
 
MAINTENANCE DISTRICT, )
 

JOHN A.MATO,
 ) 
NANCY SVIRIDA, ) Civil Action No. 09-CV-30076-MAP 
PETER MANSBACH, 
STEVEN AUGUST, 
MARILYN FLAUM, 

)
) 
)
 

RICH STURTEVANT, 
EDWARD FARMAN, 
JOE LACASCIA, 
MARK MILLET, 
ARTHUR LEVEY, and 
JACK SIEGEL, 

Defendants. 

) 
) 
) 
) 
) 
)
) 
)
 

----~~-) 

DEFENDANTS' OPPOSITION TO PLAINTIFF'S MOTION TO 
DISMISS COUNTERCLAIM COUNT II PURSUANT TO F.R.CP. 12(b)(6) 

In his Motion, Plaintiff asks this Court to dismiss Counterclaim Count II (abuse of 

process) asserted by Defendants John Amato, Peter Mansbach, Steven August, Marilyn Flaum, 

Rich Sturtevant, Edward Farman and Joe LaCascia for three reasons. First, Plaintiff claims that 

Count II fails to sufficiently allege an ulterior motive on Plaintiffs part to support a claim of 

abuse of process. Second, Plaintiff claims that Count II violates the Massachusetts anti-SLAPP 

law. Third, Plaintiff claims that this Court does not have subject matter jurisdiction to hear 

Count II because it is based on state law. For the reasons set forth below, Plaintiffs stated bases 

for dismissal are all entirely without merit. 



Argumen1 

I.	 PLAINTIFF HAS FAILED TO MEET HIS HIGH BURDEN UNDER 
F.R.C.P.12(b)(6). 

In considering motions to dismiss based upon the sufficiency of the pleadings, this Court 

"must construc the [pleading] liberally, treating all well-pleaded facts as true and indulging all 

reasonable inference in favor of the [non-moving party]." Katin v. National Real Estate 

Information Services, Inc., 2009 WL 929554, *2 (D. Mass. Mar. 31,2009) (Woodlock, 1.). 

Under Bell Atl. Corp. v. l1vombly, 550 U.S. 544, 556, 559, 127 S.Ct. 1955, 167 L.Ed.2d 929 

(2007), a motion to dismiss should be denied if the challenged pleading alleges sufficient faets to 

demonstrate a "plausible entitlement to relief," even if "actual proof of those facts is improbable, 

and [J a recovery is very remote and unlikely." The "plausible entitlement to relief' standard 

"simply calls for enough fact to raise a reasonable expectation that discovery will reveal 

evidence" to support the allegations. Katin, supra, at *2, citing Twombly, supra, at 556. 

Plaintiff s motion falls far short of this high standard. 

II.	 DEFENDANTS' COUNTERCLAIM ADEQUATELY PLEADS ALL OF THE 
REQUIRED ELEMENTS OF ABUSE OF PROCESS. 

Plaintiff's claim that Count II fails to state a claim appears to be based essentially on two 

premises. First, Plaintiff appears to claim that one must show "coercion" in order to establish an 

ulterior motive sufficient to support an abuse of process claim. Second, Plaintiff appears to 

claim that Count II fails to state a claim because his own allegations and counts are meritorious. 

Both of Plaintiff's assertions are incorrect. 

First, there is no requirement that a party allege or show some form of coercion in order 

to establish an ulterior motive for an abuse of process claim, and none of the cases Plaintiff cite 

say otherwise. In fact, the cases cited by Plaintiff directly contradict his theory. For example, 
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Plaintiffs motion cites Kelly v. Stop & Shop Companies, Inc. for the proposition that "abuse of 

process is confined to a use of process for the purpose of compelling the defendant to do some 

collateral thing, which he could not lawfully be compelled to do." In fact, the relevant portion 

of Kelly recognizes interference with a grievance proceeding as a valid ulterior motive to support 

a jury verdict on an abuse of process claim. 26 Mass. App. Ct. 557, 562, 530 N.E.2d 190 (1988). 

Similarly, Plaintiff cites TYhite v. Apsley Rubber Co. for the proposition that "the ulterior motive 

must cause the claiming party... to do something they don't want to do or to coerce them." 

Again, although the facts of White did involve an abuse of criminal process claim based on an 

alleged ulterior motive to coerce a party to abandon a civil claim, nowhere in White does the 

court articulate or even imply that coercion is a necessary requirement to establish an ulterior 

motive. 194 Mass. 97, 99-100, 80 N.E. 500 (1907). 

Here, the Plaintiffs alleged ulterior motives include: (i) the personal harassment, 

embarrassment and destruction of the personal reputations of the individual defendants; (ii) the 

improper influence of other members of the Becket Woods against the defendants in order to 

defeat them in the upcoming officer elections and to defeat anticipated, necessary special 

assessments; (iii) the improper interference with the general administration of the Becket Woods 

Road and Maintenance District; and (iv) the extortion of significantly higher-than-market sums 

ofmoney from the defendants for the purchase of certain Becket Woods lots owned by the 

Plaintiff and his solely-owned company. These types of allegations clearly suffice as ulterior 

motives to support an abuse of process claim, particularly under on a motion to dismiss. See, 

e.g., Poduska v, Ward, 895 F.2d 854, 856 (1st Cir. (D. Mass.) 1990) (embarrassment, harassment 

and interference with reputation sufficient ulterior motives for abuse of process claim). 
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Second, Plaintiffs lengthy and self-serving discussion of his own view of the merits of 

his own case has no bearing whatsoever as to whether or not the abuse of process claim is 

sufficiently plead for purposes of F.R.C.P. Rule 12(b)(6). Contrary to Plaintiffs assertion, on his 

motion to dismiss, the COUli views the Counterclaim allegations in the light most favorable to the 

Defendants, not the reverse. 

If, however, for some reason, the Court concludes that the current allegations are not 

sufficient, then Defendants respectful1y request that rather than granting the Motion, the Court 

give them leave to amcnd Count II to add more specific allegations in support of an ulterior 

motive on Plaintiffs part. Under F.R.C.P. Rule 15(a), leave to amend is to be "freely given," 

and at this very early stage in the proceedings (not all of the Defendants have even been served 

yet), there is absolutely no prejudice to the Plaintiff from such an Order. See McMillan v. Mass. 

Society/or the Prevention a/Cruelty to Animals, 168 F.R.D. 94 (D. Mass. 1995) (Stearns, DJ.) 

(allowing leave to amend counterclaims to further particularize existing claims after summary 

judgment filed). 

III.	 fT IS WI£LL-SETTLED THAT THE MASSACHUSETTS ANTl-SLAPP 
STATUTE DOES NOT APPLY IN FEDERAL COURT. 

Plaintiff s second basis for dismissing Count II - alleged violation of the Massachusetts 

anti-SLAPP statute (M.G.L. c. 231, §59H) - also fails. On multiple occasions, this Court has 

expressly held that the Massachusetts anti-SLAPP statute is a state court procedural rule that 

conflicts with F.R.C.P. 12(b)(6) and, therefore, does not apply in the federal courts. E.g., South 

Middlesex Opportunity Council, Inc. v. Town a/Framingham, 2008 WL 459369, *8-11 (D. 

Mass. Sept. 30,2008) (Woodlock, J.); Stu born Limited Partnership v. Bernstein, 245 F. Supp.2d 

312, 314-16 (D. Mass. 2003) (Lasker, J.); Baker v. Coxe, 940 F. Supp. 409, 416-17 (D. Mass. 

1996) (Saris, J.), aiI'd, 230 F.3d 470 (1 st Cir. 2000), cert. denied, 532 U.S. 995 (2001). The 
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inapplicability of the anti-SLAPP statute applies equally to cases raising a federal question or 

law and to cases before this Court on diversity jurisdiction. South Middlesex, supra, at *I0-11. 

IV.	 DEFENDANTS' ABUSE OF PROCESS COUNTERCLAIM IN THIS CASE IS 
CLEARLY COMPULSORY UNDER F.R.C.P. 13(a); THUS, THIS COURT 
UNQUESTIONABLY HAS JURISDICTION OVER IT. 

Plaintiff offers no case law or other authority to support his third, self-serving claim that 

the Defendants' abuse of process claim is not a compulsory counterclaim in this case. Once 

again, Plaintiff's claim is without merit. 

The Federal Rules of Civil Procedure begin with the admonition that they are to "be 

construed to secure the just, speedy, and inexpensive determination of every action." F. R.C.P. 

Rule I. Further, the First Circuit has long recognized that "[t]he policy of the federal rules 

favors resolving all disputes between the parties in a single litigation." Carteret Savings & Loan 

Ass 'n v. Jackson, 812 F.2d 36, 38 (1 st Cir. (D. Mass.) 1987). 

In this context, F.R.GP. Rule 13(a) requires parties to bring as a counterclaim any claim 

that "arises out of the transaction or occurrence that is the subject matter of the opposing party's 

claim...." The purpose of Rule 13(a) is "to prevent multiplicity of actions and to achieve 

resolution in a single lawsuit of all disputes arising out of common matters." Carteret, supra, at 

38, citing Southern Construction Co. v. Pickard, 371 U.S. 57, 60, 83 S.Ct. 108, 110,9 L.Ed.2d 

31 (1962). The United States Supreme Court has long instructed federal courts to construe the 

"transaction or occurrence" standard broadly. See Moore v. NevI' York Cotton Exchange, 270 

U.S. 593,46 S.Ct. 367, 70 L.Ed. 750 (1926). 

Accordingly, federal courts, including the First Circuit and the District of Puerto Rico, 

have repeatedly held that abuse of process counterclaims are compulsory where, as here, the 

merits of the plaintiffs substantive claims are related to the merits to the claim of ulterior 

5
 



motive. See, e.g., Carteret, supra, at 38-39 (abuse of process was compulsory counterclaim to 

action on promissory note where claims); Pochiro v. Prudential Ins. Co, ofAmerica, 827 F.2d 

1246, 1252-53 (9 th Cir. 1987) (abuse of process was compulsory counterclaim to action for 

appropriation of confidential consumer infonnation; also contains citations of similar 

compulsory counterclaim holdings in other federal jurisdictions); General Motors Corp. v. 

Alberic Colon Auto Sales, Inc., 2007 WL 1557102, *2 (D.P.R. May 29,2007) (abuse of process 

was compulsory counterclaim to tortuous interference claim). 

In Pochiro, the Ninth Circuit held that an abuse of process counterclaim became 

compulsory where "the similarity of the facts necessary for the detelmination of both actions 

reveals that [plaintiff s] substantive claims and the [defendants '] abuse of process claim are 

'offshoots of the same basic controversy between the parties.'" Pochiro, supra, at 1252, citing 

Great Lakes Rubber Corp v. Herbert Cooper Co., 286 F.2d 631,634 (3d. Cir. 1961); see 

General Motors, supra, at *2 (abuse of process claim compulsory where merits of Plaintiffs 

tortious interference claim were "necessarily significant to assess Plaintiffs possible ulterior 

motive"). Similarly, here, the merits of Plaintiffs substantive claims of election misconduct, tax 

fraud, etc. are significant to assess the Plaintiffs alleged ulterior motives discussed in detail 

above. Finally, the principles of judicial economy and efficiency embodied in the Federal Rules 

of Civil Procedure, including Rule 13, also support resolution of all issues relating to the Becket 

Woods Road and Maintenance District in one proceeding rather than through multiple, 

protracted litigation. 

Conclusion 

WHEREFORE, for the foregoing reasons, Defendants John Amato, Peter Mansbach, 

Steven August, Marilyn Flaum, Rich Sturtevant, Edward Fannan and Joe LaCascia respectfully 

6 



request that this COUli deny the Plaintiffs Motion to Dismiss Counterclaim Count II in its 

entirety and Order the Plaintiff to file an Answer to Counterclaim Count II within ten (10) days 

of the Court's Order. Alternatively, if the Court is inclined to grant Plaintiff s motion on the 

basis of failure to state a claim, then Defendants respectfully request leave to amend their 

counterclaim to plead additional facts and more detailed allegations in support of Count II. 

Respectfully submitted, 

JOHN AMATO, PETER MANSBACH, 
STEVEN AUGUST, MARILYN FLAUM, 
RICH STURTEVANT, EDWARD FARMAN 
AND JOE LACASCIA 

By their Attorneys: 

/s/ John J Egan 
/s/ Katharine Pacella Costello 
John J. Egan, Esq. BBO# 151680 
Katharine Pacella Costello, Esq. BBO# 634583 
EGAN, FLANAGAN and COHEN, P.c. 
67 Market Street - P.O. Box 9035 
Springfield, MA 01102-9035 
Tel.: 413/737-0260; Fax: 413/737-0121 

Dated: July 9, 2009 

Certificate of Service 

! hereby certify that this document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic 
Filing (NEF) and paper copies will be sent to those indicated as non-registered 
participants by first class mail, postage prepaid, on July 9, 2009. 

/s/ Katharine Pacella Costello 
Katharine Pacella Costello (BBO # 634583) 
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