
lJNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

) 
MICHAEL ELBERY, )
 

Plaintiff, 
v.
 

BECKET WOODS ROAD AND
 

) 
)
)
) 
)
 

MAINTENANCE DISTRICT, 
JOHN AMATO, 
NANCY SVIRIDA,
 

)
)
) Civil Action No. 09-CV-30076-MAP 

PETER MANSBACH, )
 
STEVEN AUGUST, )
 
MARILYN FLAUM, 
RICH STURTEVANT, 
EDWARD FARMAN, 
JOE LACASCIA, 
MARK MILLET, 
ARTHUR LEVEY, and 

) 
)
 
)
)
) 
)
 

JACK SIEGAL, )
 
)
 

Defendants. ) 

------------) 

DEFENDANTS' MOTION TO DISMISS COUNTS I-X 
OF THE AMENDED COMPLAINT BASED ON LACK 

OF STANDING AND/OR FAILURE TO STATE A CLAIM 

Defendants Becket Woods Road and Maintenance District ("Becket Woods" or "the 

District"), Nancy Svirida and Jack Siegel, joined by the remaining Defendants 1, respectfully 

move this Court to dismiss all Counts in the Amended Complaint for lack of standing and/or 

failure 1[0 state a valid claim upon which relief may be granted. 

In further support of this Motion, Defendants state as follows: 

Because the remaining Defendants have already answered, they join this motion as ifit were a Motion for 
Judgment on the Pleadings. Also, in light of the bases for dismissal in this motion, if the motion is properly granted 
as to some of the Defendants, than it is properly granted as to all of them. 



Introduction 

In this case, PIaintifIMichael Elbery challenges multiple aspects of the Defendants' 

conduct in connection with the governance of the Becket Woods Road and Maintenance District 

("Becket Woods"). Plaintiffs claims range from allegedly improper election procedures, to 

violations of low bid laws and illegal taxation. 

Dismissal of the vast majority of these claims is appropriate because Plaintiff lacks the 

constitutional standing required by Article III for all cases in the Federal Courts. Plaintiff was 

not an individual landowner at Becket Woods until September 19, 2008, and, therefore, carmot 

bring claims about governance for any times prior to that date as he carmot meet the requiring 

showing of an "injury in fact." Plaintiffs claims also largely constitute generalized grievances 

about governmental activity, which this Court has repeatedly held does not meet Article Ill's 

requirements for standing. Alternatively, Plaintiffs claims constitute an improper attempt to 

individually pursue claims that must be brought derivatively. Finally, Count X should be 

dismissed because it is stated against an entity that is not a named party to this action. 

Accordingly, Defendants Becket Woods Road and Maintenance District, Nancy Svirida, 

and Jack Siegal, together with the other named Defendants, respectfully request that this Court 

dismiss Plaintiffs Counts I-X. 

Relevant Facts 

In his Amended Complaint, Plaintiff alleges that he is a "landowner/voter at the Becket 

Woods Road and Maintenance District (B.W. Lot 140A)." (Amended Complaint, In 4). It is this 

allegation that forms the predicate for Plaintiffs challenges to the actions of the Prudential 

Committee, the governing body for Becket Woods. As a landowner and voter, Plaintiff takes 

issue with the Committee and its individual members' conduct from 1996 through the present. 
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However, the land records at the Berkshire Middle Registry of Deeds establish that 

Plaintiff only became a landowner/voter at Becket Woods on September 19, 2008. (See true 

printouts of the Registry's online records showing Plaintiff's purchase of Lot 140A, attached 

hereto as Exhibit A).2 Prior to September 19,2008, Plaintiff did not own any lot in Becket 

Woods individually.3 Rather, a company in which he has an ownership interest - Westland 

Construction Company - was the only entity that owned property at Becket Woods. (See true 

printouts of the Registry's online records showing Westland's ownership interests, attached 

hereto as Exhibit B). 

Argument 

I.	 PLAINTIFF LACKS STANDI~G TO ASSERT ANY CLAIMS BASED UPON 
EVENTS THAT PRE-DATE SEPTEMBER 19, 2008, THE DATE PLAINTIFF 
JnRST OWNED PROPERTY AT BECKET WOODS. 

Cnder Article III of the U. S. Constitution, a fundamental tenet of the federal Courts is 

that their jurisdiction is limited to justiciable "cases" and "controversies." LUjan v. Defenders of 

Wildlife, 504 U.S. 555, 559-60, 112 S.Ct. 2130 (I 992). That a plaintitlhas standing to bring a 

claim is a "core component" of the case and controversy requirement of Article III. Id. at 560. 

See also Plumbers' Union Local No. 12 Pension Fund v. Nomura Asset Acceptance Corporation, 

et al., 2009 WL 3149775, at *2 (D. Mass. Sept. 30, 2009) (Steams, J.). The standing inquiry is 

both plaintiff-specific and claim-specific, and involves "a collocation of constitutional 

When considering a Motion to Dismiss, this Court can take judicial notice of documents such as Registry 
of Deeds records without the need to convert the motion into a summary judgment motion. See. e.g., Watterson v. 
Page, 987 F.2d 1,3 (Ist Cir. 1993) (holding that public records may be considered by the court in weighing a 
motion to dismiss). 

Although the Registry records do reveal that Plaintiff previously transferred the lot from Westland to 
himself individually for approximately 2 months in early 2007, and then deeded it back into Westland's name (see 
Exhibit A), Defendants do not believe that this short period of ownership should be considered in the standing 
analysis, particularly where there are no specific allegations from that two month time period in the Amended 
Complaint. 
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requirements and prudential concerns." Pagan v. Calderon, 448 F.3d 16,26-27 (1st Cir. (D.P.R.) 

2006). 

In order to meet the constitutional minimum requirements for standing, Plaintiff bears the 

burden of establishing three elements. L~!jan, 504 U.S. at 561. First, Plaintiff must show that he 

has suffered an injury in fact. Id. at 560. An injury in fact is defined as "an invasion of a legally 

protected interest which is (a) concrete and particularized... and (b) actual or imminent, not 

'conjectural' or 'hypothetical.'" Id. (citations omitted). Second, Plaintiff must show that there is 

a causal connection betwccn the injury and the challenged conduct. Jd at 560. The injury has to 

be fairly traceable to the challenged action and not the result of an independent action by somc 

third party not before the court. Id. at 561 (citations omitted). Third, Plaintiff must show that it 

is "likely," as opposed to merely "speculative," that the injury will be redressed by a favorable 

decision by the Court. Id. at 561. 

In addition to these three requirements, "prudcntial concerns" require that a plaintiff be 

suing to vindicate his own individual rights, and not the rights of a third party. E.g., Pagan, 448 

F.3d at 27-28; Diva's Inc. v. City ofBangor, 411 F.3d 30, 42 (I st Cir (D. Me.) 2005) ("actions to 

enforce corporate rights or redress injuries to a corporation cannot be maintained by a 

stockholder in his own name... even when there is only one shareholder in a corporation.") 

(citations omitted). 

In Plumbers' Union, certain named plaintiffs brought a class action on behalf of 

individuals who purchased Certificates from eight different Trusts for alleged violations of the 

Securities Act. 2009 WL 3149775, at *1-2. However, the named plaintiffs had only purchased 

Certificates from two of the eight named defendant Trusts. Id. at *2. This Court (Steams, J.) 
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held that the named plaintiffs lacked standing to sue those trusts in which they had no ownership 

interest. Id. at *3. 

Similarly, in Bingham v. Massachusetts, plaintiffs brought a class action suit seeking 

redress for an alleged unconstitutional taking of land owned by the members of the South Sea 

Indian tribe. 2009 WL 1259963, at *1 (D. Mass. May 6,2009) (O'Toole, J.). However, the deed 

relied upon by the named plaintiffs was insufficient to show that they, personally, had an 

ownership interest in the property in dispute. Id. This Court granted defendants' motion to 

dismiss, holding that "absent a demonstrable property interest, [the plaintiffs] have suffered no 

'injury in fact' by any wrongful act of the defendants." Id. The Court further held that the 

plaintiffs also lacked "prudential" standing because "they improperly assert the rights of 

another...." Id. 

Here, as in Plumbers' Union and Bingham, Plaintiff does not have standing to complain 

about governmental actions that took place when he was not a landowner at Becket Woods. Nor, 

as held in Pagan and Diva's, can Plaintiff sue individually in order to vindicate the rights of his 

company, Westland Construction Corporation, who was the owner of record prior to September 

19,2008. 

Accordingly, because Plaintiff was not a landowner or voter at Becket Woods until 

September 19, 2008, he cannot meet his burden of establishing that he has constitutional standing 

to complain about elections, votes, taxes, expenditures, or other actions of the District prior to 

that date. Therefore, all claims or portions of claims based on conduct that pre-date September 

19, 2008 should be dismissed for lack of standing. 
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II.	 PLAINTIFF LACKS STANDING UNDER ARTICLE III FOR THE 
ADDITIONAL REASON THAT HE CLAIMS NO INDIVIDUALIZED INJURY, 
BUT RATIlER, IS MERELY COMPLAINING ABOUT GOVERNMENTAL 
ACTION THAT EQUALLY AFFECTS ALL MEMBERS OF BECKET WOODS. 

Plaintiff also lacks standing for the vast majority of his claims because they are nothing 

more than generalized complaints about the governance of Becket Woods that would equally 

affect and benefit all landowners in the District. The United States Supreme Court has 

consistently held that "a plaintiff raising only a generally available grievance about government 

- claiming only harm to his and every citizen's interest in proper application of the Constitution 

and laws, and seeking relief that no more directly and tangibly benefits him than it does the 

public at large - does not state an Article III case or controversy." Lujan, 504 US. at 573-74. 

For example, in a case where a plaintiff asserts a right of every citizen, such as the right to have 

the government be administered according to law and that the public moneys not be wasted, 

there is no constitutional standing under Article III. Id. at 574 (quoting Fairchild v. Hughes, 258 

U.S. 126, 129-30,42 S.Ct. 274, 275 (1922)). See also Massachusetts v. Mellon, 262 US. 447, 

43 S.Ct. 597 (1923) (dismissing taxpayer suit challenging propriety of government 

expenditures). Thus, before a private citizen may institute a suit challenging the validity of 

governmental action, "he must show that he has sustained or is immediately in danger of 

sustaining a direct injury as the result of that action and it is not sufficient that he has merely a 

general interest common to all members of the public." Lujan, 504 US. at 575 (citations 

omitted). The rationale underlying this rule is that the province of the court is to decide 

individual rights, not claims seeking to vindicate the public interest, including the interest in 

governmental observance of the Constitution and laws. Id. at 576 (quoting Marbury v. Madison, 

5. US. (1 Cranch) 137, 170 (1803)). 
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Plaintiff s Amended Complaint clearly demonstrates that the gravamen of his claims is 

perceived improprieties or illegalities with the manner in which the Prudential Committee holds 

elections, assesses taxes and spends District monies. There is no individualized harm specific to 

the Plaintiff or his property that is separate and distinct from the alleged harm to all other 

landowners in Becket Woods. Accordingly, Plaintiff lacks standing under Article III for this 

additional reason. 

III.	 11'0 THE EXTENT PLAINTIFF'S CLAIMS AND REQUESTED RELIEF SEEK 
TO ENFORCE OR VINDICATE RIGHTS OWNED BY THE DISTRICT AND 
NOT HIM INDIVIDUALLY, THESE CLAIMS CONSTITUTE A DERIVATIVE 
ACTION ON BEHALF OF THE DISTRICT AND, AS SUCH, HIS AMENDED 
COMPLAINT FAILS TO STATE A VALID DERIVATIVE CLAIM. 

This COUli has long held that an individual cannot sue in his own name to enforce a right 

that belongs to a corporation. Roeder v. Alpha Indus., Inc., 814 F.2d 22,29-30 (1 st Cir. (D. 

Mass.) 1987) ("A suit under RICO for injuries to the corporation ... can only be brought ... by a 

shareholder suing derivatively on behalf of the corporation"); Marcus v. Putnam, 60 F.R.D. 441, 

443-44 (D. Mass. 1973) (Freedman, l) ("If the right belongs to the corporation, a suit seeking to 

enforce that right must be brought derivatively. "). 

Although styled as individual claims, the substance of most of Plaintiffs claims sound in 

the nature of a derivative suit seeking to entorce rights belonging to Becket Woods. For 

example, Plaintiff challenges the election processes, the sale of land by the District as having 

been under market, and also alleges RICO conspiracy between officers of Becket Woods and 

others resulting in damage to Becket Woods as a District. Thus, any damages awarded pursuant 

to these claims would go to Becket Woods as an entity, and not to Plaintiff or any other 

individual homeowner. Plaintiffs attempt to bring these derivative claims in his individual 

name, rather than in the name of Becket Woods, is improper. Further, Plaintiff s Amended 
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Complaint fails to allege any facts sufficient to establish his ability to bring a derivative suit on 

behalf of a governmental agency and/or his fulfillment of the necessary prerequisites under 

Massachusetts law to bring a derivative suit. 

Accordingly, to the extent Plaintiffs Amended Complaint seeks to individually enforce 

rights that actually belong to Becket Woods and must be brought derivatively, if at all, Plaintiffs 

claims should be dismissed. 

IV.	 COUNT X SHOULD BE DISMISSED BECAUSE IT DOES NOT PURPORT TO 
STATE A CLAIM AGAINST ANY OF THE NAMED DEFENDANTS. 

Finally, it is axiomatic that in order to state a valid claim in a complaint, the claim must 

be asserted against one or more of the named defendants. Here, even a broad reading of 

Plaintiffs Count X demonstrates that his complaint under this count is with the conduct of the 

Becket Woods Community Association ("B.W.C.A."). (Amended Complaint, ~~ 100-02). 

B.W.C.A. is not a named defendant in this lawsuit. Therefore, Plaintiffs Count X must be 

dismissed for failure to state a claim. 

Conclusion 

WHEREFORE, for the foregoing reasons, Defendants Becket Woods Road and 

Maintenance District, Nancy Svirida and Jack Siegel, joined by the remaining Defendants, 

respectfully request that the Court issue the following relief: 

A. Dismiss Counts I-X of the Amended Complaint in their entirety; and 
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B. Grant such other and further relief as the Court deems just and equitable. 

Respectfully submitted, 

BECKET WOODS ROAD AND MAINTENANCE 
DISTRICT, JOHN AMATO, NANCY SVIRIDA, 
PETER MANSBACH, STEVEN AUGUST, 
MARILYN FLAUM, RICH STURTEVANT, 
EDWARD FARMAN, JOE LACASCIA, MARK 
MILLET, ARTHUR LEVEY and JACK SIEGAL, 

By their Attorneys: 

/s/ John J Egan 
/s/ Katharine Pacella Costello 
John 1. Egan, Esq. BBO# 151680 
Katharine Pacella Costello, Esq. BBO# 634583 
EGAN, FLANAGAN and COHEN, P.C. 
67 Market Street - P.O. Box 9035 
Springfield, MA 01102-9035 
Tel.: 413/737-0260; Fax: 413/737-0121 

Dated: October 13, 2009 
Certificate of Service 

I hereby certify that this document filed through the ECF system 
will be sent electronically to the registered participants as 
identified on the Notice of Electronic Filing (NEF) and paper 
copies will be sent to those indicated as non-registered participants 
by first class mail, postage prepaid, on October 13,2009. 

/s/ Katharine Pacella Costello 
Katharine Pacella Costello (BBO # 634583) 
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